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Presidential Documents

Title 3—

The President

[FR Doc. 2012-11990
Filed 5-15-12; 8:45 am]
Billing code 4710-10-P

Memorandum of April 20, 2012

Delegation of Reporting Functions Specified in Section
1235(c) of the National Defense Authorization Act for Fiscal
Year 2012

Memorandum for the Secretary of State

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3 of
the United States Code, I hereby delegate to you the reporting functions
conferred upon the President by section 1235(c) of the National Defense
Authorization Act for Fiscal Year 2012 (Public Law 112-81).

You are authorized and directed to publish this memorandum in the Federal
Register.

THE WHITE HOUSE,
Washington, April 20, 2012
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Presidential Documents

Proclamation 8816 of May 11, 2012

Military Spouse Appreciation Day, 2012

By the President of the United States of America

A Proclamation

For more than two centuries, our freedom has been safeguarded by brave
patriots who have stepped forward and sworn an oath to defend the principles
upon which our Republic was founded. Alongside these selfless heroes,
our Nation’s military spouses also offer tremendous service and make great
sacrifices for our country. On Military Spouse Appreciation Day, we recognize
the important role our military families play in keeping our Armed Forces
strong and our country safe.

Our military spouses are a vital part of communities across America and
around the world. We know them as our neighbors and friends, colleagues
and coaches, teachers and nurses. They move from duty station to duty
station, picking up their families and careers whenever their country asks.
They keep their households running while dealing with the strain of deploy-
ment. They support our wounded warriors, preserve the legacies of our
fallen, and find ways to give back to our country day after day.

The strength and readiness of America’s military depends on the well-
being of our military spouses and families, and my Administration remains
committed to ensuring they have the support and resources they deserve.
Across Federal agencies, we have made major investments in education
and childcare for military families, increased the availability of mortgage
assistance to military homeowners, and extended new opportunities for vet-
erans and their loved ones under the Post-9/11 GI Bill.

Inspired by the stories of our military spouses’ resilience and service, First
Lady Michelle Obama and Dr. Jill Biden launched the Joining Forces initiative
to encourage all Americans to recognize, honor, and serve our military
families. In only 1 year, Joining Forces has rallied American businesses
to hire tens of thousands of veterans and military spouses, schools have
improved educational opportunities for military children, and the medical
community has vowed better care for military families. And from small
towns to big cities, Americans have shown their gratitude by pledging hours
of service and taking on projects that support military families in their
communities. To learn more and get involved, visit www.JoiningForces.gov.

America’s service members represent only one percent of our population,
but they shoulder the responsibility of protecting our entire Nation and
defending the ideals we hold dear. Just as we bear a sacred obligation
to serve our men and women in uniform as well as they have served
us, we share an equal responsibility to care for their extraordinary spouses
who are heroes on the home front. On Military Spouse Appreciation Day,
let us honor the unparalleled contributions of our military spouses and
reaffirm our commitment to ensuring the priorities of our military families
remain the priorities of our Nation.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim May 11, 2012, as
Military Spouse Appreciation Day. I call upon the people of the United
States to honor military spouses with appropriate ceremonies and activities.
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IN WITNESS WHEREOF, I have hereunto set my hand this eleventh day
of May, in the year of our Lord two thousand twelve, and of the Independence
of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2012-11991
Filed 5-15-12; 8:45 am)]
Billing code 3295-F2-P
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Proclamation 8817 of May 11, 2012

Mother’s Day, 2012

By the President of the United States of America

A Proclamation

Mothers are cornerstones of our families and our communities. On Mother’s
Day, we honor the remarkable women who strive and sacrifice every day
to ensure their children have every opportunity to pursue their dreams.

Our Nation first came together to celebrate Mother’s Day on May 11, 1913,
with the introduction of a House Resolution requesting President Woodrow
Wilson, Members of Congress, and officials across the Federal Government
wear white carnations in honor of America’s mothers. Today, we continue
to mark Mother’s Day by paying tribute to the women who shape our
characters and set our families up for success. Through their example, our
children learn the principles of hard work, compassion, service, and personal
responsibility. Through their encouragement and unconditional support, they
instill the confidence and values so vital to our children’s success.

Mothers raise children under an array of circumstances, and many work
long hours inside and outside the home balancing myriad demands. Mothers
are leaders and trailblazers in every part of our society—from classrooms
to boardrooms, at home and overseas, on the beat and on the bench. We
celebrate the efforts of all our Nation’s mothers, and we recognize that
when more households are relying on women as primary or co-breadwinners,
the success of women in our economy is essential to the success of our
families, our communities, and our country. That is why I created the
White House Council on Women and Girls as one of my first acts in
office—to ensure we integrate the needs of women and girls into every
decision we make. I was proud to sign the Lilly Ledbetter Fair Pay Act,
which continues to help women secure equal pay for equal work, and
my Administration continues to promote workplace flexibility so no mother
has to choose between her job and her child. And because of the Affordable
Care Act, women finally have more power to make choices about their
health care, and they have expanded access to a wide variety of preventive
services such as mammograms at no additional cost.

Today, let us pay respect to mothers across America by embracing the
women who continue to guide and inspire us, and by holding fast to the
memories of those who live on in our hearts.

The Congress, by a joint resolution approved May 8, 1914 (38 Stat. 770),
has designated the second Sunday in May each year as ‘“Mother’s Day”
and requested the President to call for its appropriate observance.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, do hereby proclaim May 13, 2012, as Mother’s Day. I urge
all Americans to express love and gratitude to mothers everywhere, and
I call upon all citizens to observe this day with appropriate programs,
ceremonies, and activities.
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IN WITNESS WHEREOF, I have hereunto set my hand this eleventh day
of May, in the year of our Lord two thousand twelve, and of the Independence
of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2012-11992
Filed 5-15-12; 8:45 am)]
Billing code 3295-F2-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 117, 119, and 121

[Docket No. FAA-2009-1093; Amdt. Nos.
117-1A, 119-16A, 121-357A]

RIN 2120-AJ58
Flightcrew Member Duty and Rest
Requirements; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting the
final flightcrew member duty and rest
rule published on January 4, 2012. In
that rule, the FAA amended its existing
flight, duty and rest regulations
applicable to certificate holders and
their flightcrew members operating
certain domestic, flag, and supplemental
operations. This document corrects the
effective date and several errors in the
codified text of the final flightcrew
member duty and rest rule.

DATES: The effective date for the rule
published January 4, 2012, at 77 FR 330,
is corrected to January 4, 2014. The
corrections in this document are
effective January 4, 2014.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Dale E. Roberts, Air
Transportation Division (AFS-200),
Flight Standards Service, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone (202)
267-5749; email dale.e.roberts@faa.gov.
For legal questions concerning this
action, contact Alex Zektser, AGC-220,
Office of Chief Counsel, Regulations
Division, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-3073; email:
alex.zektser@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

On January 4, 2012, the FAA
published a final rule entitled,
“Flightcrew Member Duty and Rest
Requirements” (77 FR 330). In that rule,
the FAA created a new part, part 117,
which replaced the then-existing flight,
duty, and rest regulations for part 121
passenger operations. As part of this
rulemaking, the FAA also applied the
new part 117 to certain part 91
operations, and it permitted all-cargo
operations operating under part 121 to
voluntarily opt into the part 117 flight,
duty, and rest regulations.

After the final rule was published, the
FAA discovered several errors in the
regulatory text of the rule. These errors,
and the corresponding corrections, are
as follows.

Corrections
1. Effective Date

The final rule has a 2-year effective
date. The preamble to the final rule
emphasizes that “[t|he FAA has
determined that two years is a
substantial period of time, and that a
longer effective date is unwarranted”
(77 FR 392). Because the final rule was
published on January 4, 2012, the
effective date of the rule should be
January 4, 2014 and not January 14,
2014. This rule has been corrected
accordingly.

2. Definition of Flight Duty Period

The punctuation in the last sentence
of this definition has been corrected so
that the sentence ends in a period and
not a colon.

3. Definition of Theater

The final rule defines theater as “a
geographical area where local time at
the flightcrew member’s flight duty
period departure point and arrival point
differ by more than 60 degrees
longitude.” This correction removes the
phrase “local time” from this regulatory
text because degrees longitude is a
measure of distance and not time. In
addition, to accurately depict the proper
geographical area intended by the rule,
the distance between departure and
arrival points in a theater should differ
by “no more than” 60 degrees longitude
instead of “more than” 60 degrees
longitude. Accordingly, the definition of
theater has been corrected to specify

that the distance between arrival and
departure points in a single theater
cannot exceed 60 degrees longitude.

4. Flight Duty Period Extension
Reporting in § 117.19(b)(4)

The preamble to the final rule
specifies that a certificate holder is only
required to report FDP extensions that
exceed the pertinent FDP limits by more
than 30 minutes (77 FR 370-71).
Accordingly, subsection 117.19(b)(4)
has been corrected to clarify that a
report for an FDP extension is only
necessary if the FDP exceeded the
pertinent FDP limit by more than 30
minutes.

5. Cumulative Limitations in § 117.23(b)

The cumulative flight-time limitations
in §117.23(b) have been corrected to
clarify that a flightcrew member cannot
accept an assignment that would cause
that crewmember’s total flight time to
exceed either 100 hours in any 672
consecutive hours or 1,000 hours in any
365 consecutive calendar day period.

6. Rest Period in §117.25(b)

Subsection 117.25(b) in the final rule
states that ““[b]efore beginning any
reserve or flight duty period a flightcrew
member must be given at least 30
consecutive hours free from all duty in
any 168 consecutive hour period.” This
section has been corrected to clarify that
the “168 consecutive hour period” is
the period that precedes the beginning
of the flight duty period.

7. Emergency and Government
Sponsored Operations in §117.29

Section 117.29 applies to certain
emergency and government-sponsored
operations. The preamble to the final
rule explains that, in certain situations,
this section allows “the FDP and the
flight time for a particular operation to
be extended if deemed necessary by the
pilot-in-command”’ (77 FR 387).
However, the regulatory text of §117.29
provided for an FDP extension but
inadvertently did not apply the
extension to flight-time. Accordingly,
the regulatory text of this section has
been corrected to provide for a flight-
time extension in addition to an FDP
extension. In addition, subsection
117.29(g) has been corrected so that it
cross-references the correct paragraph of
§117.29.
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8. Flight attendant duty period
limitations and rest requirements in
§121.467(c)

The final rule intended to change this
subsection so that it cross-references
part 117 instead of subparts Q, R, and
S, as the pertinent flight, duty, and rest
provisions have been moved out of
subparts Q, R, and S and into part 117.
However, the regulatory text of the final
rule also inadvertently deleted a number
of other provisions that were in this
subsection. As such, § 121.467(c) has
been corrected so that this subsection
cross-references part 117, but retains its
other provisions. The FAA notes that,
pursuant to § 117.13, an unaugmented
crew of flight attendants who operate
under part 117 would be subject to the
flight duty period limits set out in Table
B

Accordingly, in the final rule, FR Doc.
2011-33078, published on January 4,
2012 (77 FR 330), make the following
corrections:

Effective Date [Corrected]

m 1. On page 330, in the first column,
the text of DATES is corrected to read as
follows:

DATES: Effective January 4, 2014.

m 2. On page 398, in the third column,
in §117.3, the definition of “flight duty
period (FDP)” is corrected to read as
follows:

§117.3 Definitions.
* * * * *

Flight duty period (FDP) means a
period that begins when a flightcrew
member is required to report for duty
with the intention of conducting a
flight, a series of flights, or positioning
or ferrying flights, and ends when the
aircraft is parked after the last flight and
there is no intention for further aircraft
movement by the same flightcrew
member. A flight duty period includes
the duties performed by the flightcrew
member on behalf of the certificate
holder that occur before a flight segment
or between flight segments without a
required intervening rest period.
Examples of tasks that are part of the
flight duty period include deadhead
transportation, training conducted in an
aircraft or flight simulator, and airport/
standby reserve, if the above tasks occur
before a flight segment or between flight
segments without an intervening
required rest period.

* * * * *

m 3. On page 399, in the second column,
in §117.3, the definition of “theater” is
corrected to read as follows:

§117.3 Definitions.

* * * * *

Theater means a geographical area in
which the distance between the
flightcrew member’s flight duty period
departure point and arrival point differs

v no more than 60 degrees longitude.

m 4. On page 400, in the third column,
in §117.19, paragraph (b)(4) is corrected
to read as follows:

§117.19 Flight duty period extensions.

(b) R

(4) Each certificate holder must report
to the Administrator within 10 days any
flight duty period that exceeded the
maximum flight duty period limits
permitted by Tables B or C of this part
by more than 30 minutes. The report
must contain a description of the
circumstances surrounding the affected
flight duty period.
m 5. On page 401, in the first column, in
§117.23, paragraph (b)(1) is corrected to
read as follows:

§117.23 Cumulative limitations.
* * * * *
(b] E N
(1) 100 hours in any 672 consecutive
hours or
* * * * *

m 6. On page 401, in the first column, in
§117.25, paragraph (b) is corrected to
read as follows:

§117.25 Rest Period.

* * * * *

(b) Before beginning any reserve or
flight duty period a flightcrew member
must be given at least 30 consecutive
hours free from all duty within the past
168 consecutive hour period.

* * * * *

m 7. On the third column of page 401
and the first column of page 402, in
§117.29, paragraphs (b) and (g) are
corrected to read as follows:

§117.29 Emergency and government
sponsored operations.
* * * * *

(b) The pilot-in-command may
determine that the maximum applicable
flight duty period and/or flight time
must be exceeded to the extent
necessary to allow the flightcrew to fly
to the closest destination where they
can safely be relieved from duty by
another flightcrew or can receive the
requisite amount of rest prior to
commencing their next flight duty
period.
* * * * *

(g) Each certificate holder must
implement the corrective action(s)
reported pursuant to paragraph (f)(2) of
this section within 30 days from the

date of the extended flight duty period
and/or the extended flight time.

* * * * *

m 8. On page 402, in the second and
third columns, in § 121.467, correctly
revise paragraphs (c) introductory text
and (c)(1) to read as follows:

§121.467 Flight attendant duty period
limitations and rest requirements:
Domestic, flag, and supplemental
operations.

* * * * *

(c) Notwithstanding paragraph (b) of
this section, a certificate holder
conducting domestic, flag, or
supplemental operations may apply the
flightcrew member flight time and duty
limitations and rest requirements of part
117 of this chapter to flight attendants
for all operations conducted under this
part provided that—

(1) The certificate holder establishes
written procedures that—

(i) Apply to all flight attendants used
in the certificate holder’s operation;

(ii) Include the flightcrew member
requirements contained in part 117, as
appropriate to the operation being
conducted, except that rest facilities on
board the aircraft are not required;

(iii) Include provisions to add one
flight attendant to the minimum flight
attendant complement for each
flightcrew member who is in excess of
the minimum number required in the
aircraft type certificate data sheet and
who is assigned to the aircraft under the
provisions of part 117, as applicable, of
this part;

(iv) Are approved by the
Administrator and are described or
referenced in the certificate holder’s

operations specifications; and
* * * * *

Issued in Washington, DC, on April 30,
2012.

Rebecca MacPherson,

Assistant Chief Counsel for Regulations,
AGC-200.

[FR Doc. 2012—-11592 Filed 5-15-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 655

RIN 1205-AB58

Temporary Non-agricultural
Employment of H-2B Aliens in the
United States

AGENCY: Employment and Training
Administration, Labor.
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ACTION: Guidance.

SUMMARY: The Department of Labor (the
Department) is providing notice of the
judicial order enjoining the Department
from implementing and enforcing the
Temporary Non-agricultural
Employment of H-2B Aliens in the
United States, published February 21,
2012 (the 2012 H-2B Final Rule). The
2012 H-2B Final Rule revised the
requirements by which employers
seeking H-2B workers apply for a
temporary labor certification for use in
petitioning the Department of Homeland
Security (DHS) to employ a
nonimmigrant worker in H-2B status.
The effective date of the 2012 H-2B
Final Rule was April 23, 2012. The
operative date of the 2012 H-2B Final
Rule was April 27, 2012. This document
provides guidance to the regulated
community of the injunction, by judicial
order, of the 2012 H-2B Final Rule and
the continuing effectiveness of the 2008
H-2B Rule until such time as further
judicial or other action suspends or
otherwise nullifies the order in the
Bayou II litigation.

DATES: This guidance is effective May
16, 2012.

FOR FURTHER INFORMATION CONTACT: For
further information, contact William L.
Carlson, Ph.D., Administrator, Office of
Foreign Labor Certification, ETA, U.S.
Department of Labor, 200 Constitution
Avenue NW., Room C-4312,
Washington, DC 20210; Telephone (202)
693-3010 (this is not a toll-free
number). Individuals with hearing or
speech impairments may access the
telephone number above via TTY by
calling the toll-free Federal Information
Relay Service at 1-800—877-8339.

SUPPLEMENTARY INFORMATION: On
February 21, 2012, the Department
published a Final Rule amending the H-
2B regulations at 20 CFR part 655,
Subpart A. 77 FR 10038, February 21,
2012. On April 23, 2012, the
Department published guidance which
provided that applications filed under
Labor Certification Process and
Enforcement for Temporary
Employment in Occupations Other
Than Agriculture or Registered Nursing
in the United States (H-2B Workers),
and Other Technical Changes, 73 FR
78020, December 19, 2008 (the 2008 H—
2B Rule), must be sent to the Office of
Foreign Labor Certification’s (OFLC’s)
Chicago National Processing Center
(CNPC) and postmarked no later than
midnight April 26, 2012. The guidance
also provided that applications
postmarked on or after April 27, 2012
will be adjudicated in accordance with

the requirements described in the 2012
H-2B Final Rule.

On April 16, several plaintiffs
challenged the 2012 H-2B Final Rule in
the U.S. District Court for the Northern
District of Florida (Bayou Lawn &
Landscape Services, et al. v. Hilda L.
Solis, et al., 3:12—cv—-00183—-MCR—CJK),
seeking to preliminarily enjoin the
Department from implementing the rule
on the basis that the Department lacked
authority to issue the 2012 H-2B Final
Rule and that the rule violated both the
Administrative Procedure Act and the
Regulatory Flexibility Act. Bayou Lawn
& Landscape Services, et al. v. Solis,
Case 3:12—cv—00183—-MCR-CJK,
Complaint at 5 (Apr. 16, 2012). On April
26, 2012, the U.S. District Court for the
Northern District of Florida issued an
order temporarily enjoining the
Department from implementing or
enforcing the 2012 H-2B Final Rule
pending “the court’s adjudication of the
plaintiffs’ claims.” Bayou Lawn &
Landscape Services et al. v. Solis, Case
3:12—cv—00183—-MCR-CJK, Order at 8
(Apr. 26, 2012).

Therefore, employers must file H-2B
labor certification applications under
the 2008 H-2B Rule, using those
procedures and forms associated with
the 2008 H-2B Rule for which the
Department has received an emergency
extension under the Paperwork
Reduction Act. However, please be
aware that this preliminary injunction
necessarily calls into doubt the
underlying authority of the Department
to fulfill its responsibilities under the
Immigration and Nationality Act and
DHS’s regulations to issue the labor
certifications that are a necessary
predicate for the admission of H-2B
workers. OFLC will post additional
filing guidance on its Web site at
http://www.foreignlaborcert.doleta.gov/.

Signed in Washington, DC, this 11th day of
May 2012.

Jane Oates,

Assistant Secretary, Employment and
Training Administration.

[FR Doc. 2012-11859 Filed 5-15-12; 8:45 am]
BILLING CODE 4510-FP-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 91 and 576
[Docket No. FR-5474-C-02]

RIN 2506—-AC31

Homeless Emergency Assistance and
Rapid Transition to Housing:
Emergency Solutions Grants Program
and Consolidated Plan Conforming
Amendments; Correction

AGENCY: Office of the General Counsel,
HUD.

ACTION: Interim rule; correction.

SUMMARY: The document advises that
the interim rule for the Emergency
Solutions Grants program, published on
December 5, 2011, displayed an
incorrect RIN number. This document
advises of the correct RIN number,
2506—AC31, as displayed in the heading
of this document.

DATES: This correction is effective May
16, 2012.

FOR FURTHER INFORMATION CONTACT:
Camille E. Acevedo, Associate General
Counsel for Legislation and Regulations,
Office of General Counsel, Department
of Housing and Urban Development,
451 7th Street SW., Room 10282,
Washington, DC 20410-0500; telephone
number 202 708—1793 (this is not a toll-
free number). Hearing- and speech-
impaired persons may access this
number through TTY by calling the
Federal Relay Service at 800-877—8339
(this is a toll-free number).

SUPPLEMENTARY INFORMATION: On
December 5, 2011, at 76 FR 75954, HUD
published its interim rule on the
Emergency Solutions Grants program.
The heading for this rule displayed a
RIN number of 2506—AC29, which was
incorrect. RIN number 2506—-AC29 is
already assigned to another HUD rule,
but not yet published, on HUD’s
Continuum of Care program. The correct
RIN number for the Emergency
Solutions Grant interim rule is 2506—
AC31, and this document advises of the
correction.

Dated: May 10, 2012.
Camille E. Acevedo,

Associate General Counsel for Legislation and
Regulations.

[FR Doc. 2012-11868 Filed 5-15—12; 8:45 am]
BILLING CODE 4210-67-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100 and 165

[Docket No. USCG—-2011-0286]

RIN 1625-AA00; 1625-AA08

Eighth Coast Guard District Annual
Marine Events and Safety Zones

AGENCY: Coast Guard, DHS.
ACTION: Direct final rule; confirmation of
effective date; technical amendments.

SUMMARY: On March 1, 2012, the Coast
Guard published a direct final rule,
amending and updating its special local
regulations and safety zones relating to
recurring marine parades, regattas,
fireworks displays, and other events that
take place in the Eighth Coast Guard
District area of responsibility. No
adverse comment or notice of intent to
submit an adverse comment was
received. The rule will go into effect as
scheduled. The Coast Guard is also
correcting two entries in this rule
through technical amendment. The first
correction changes the event name in
one entry and the second reduces the
occurrence of an event and resulting
safety zone from annually to biannually.
DATES: The May 30, 2012, effective date
for the direct final rule published March
1, 2012, at 77 FR 124586, is confirmed.
The technical corrections in this
document are effective May 30, 2012.
ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2011-0286. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number (USCG-2011-0286) in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this rulemaking. You
may also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or

email Shelley R. Miller, Eighth Coast
Guard District Waterways Management
Division, (504) 671-2139 or email,
Shelley.R.Miller@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: On March
1, 2012 we published in the Federal
Register this rule as a direct final rule
under 33 CFR 1.05-55 expecting no
adverse comment (77 FR 12456). The
rule updates the special local
regulations and safety zones relating to
recurring marine parades, regattas,
fireworks displays, and other events that
take place in the Eighth Coast Guard
District area of responsibility. The rule
informs the public of regularly
scheduled marine parades, regattas,
fireworks displays, and other annual
events. When these special local
regulations and safety zones are
enforced, marine traffic is restricted in
specified areas. The purpose of the rule
is to reduce administrative costs
involved in producing a separate rule
for each individual recurring event and
to provide notice of the known recurring
events requiring a special local
regulation or safety zone throughout the
year. The rule also helps to protect
event participants and the public from
the hazards associated with the listed
events.

We published the rule as a direct final
rule under 33 CFR part 1.05-55 because
we considered it noncontroversial and
expected no adverse comment regarding
the rulemaking. We notified the public
that the rule would be effective May 30,
2012 unless adverse comment or notice
of intent to submit an adverse comment
was received on or before April 2, 2012.
No adverse comment or notice of intent
to submit an adverse comment was
received; therefore, this rule is effective
May 30, 2012.

Although we received no adverse
comments, the Coast Guard was
informed of two required corrections.
These corrections are made through
technical amendment. The first is an
event name change and the second is a
change in how often a specific event
occurs from annually to biannually.
During the comment period, the Coast
Guard posted supplemental information

to the docket, accessible as guided in
the ADDRESSES section, explaining the
necessary corrections. No comment or
notice of intent to comment on these
corrections was received. The
corrections are as follows:

(1) For entry no. 5 in Table 1 of
100.801, the “Spirit of Morgantown
Triathlon” is now named the
“Mountaineer Triathlon.” Therefore, the
Event/Sponsor column for entry no. 5 in
Table 1 of 100.801 requires correction to
read ‘“Mountaineer Triathlon/Greater
Morgantown Convention and Visitors
Bureau” in the final rule. The triathlon
event’s date, location, and the resulting
special local regulation remain the
same. The next occurrence for this event
is the second Sunday in August, 2012.

(2) For entry no. 151 in Table 1 of
165.801, the air show requiring the
safety zone takes place biannually,
during odd numbered years only, not
every year. Therefore, the ‘“Date”
column for entry no. 151 in Table 1 of
165.801, requires correction to read
“Biannually occurring during odd
numbered years; 2 Days; Mid March to
end of April” in the final rule. This date
description properly indicates the
resulting safety zone’s occurrence every
other year rather than every year. The
time of year, location, and the resulting
safety zone requirements remain the
same. The next occurrence for this air
show and resulting safety zone will be
2 days during mid-March to the end of
April, 2013.

Accordingly, 33 CFR parts 100 and
165, as amended March 1, 2012, at 77
FR 12456, and effective May 30, 2012,
are corrected through the following
technical amendments:

PART 100—REGATTAS AND MARINE
PARADES

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Amend § 100.801 by revising in
Table 1 the entry for Table No. 5 to read
as follows:

§100.801 Annual Marine Events in the
Eighth Coast Guard District.

* * * * *
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TABLE 1 OF § 100.801—EIGHTH COAST GUARD DISTRICT TABLE OF ANNUAL MARINE EVENTS

Sector Ohio

Sector Ohio Valley

Table No. Valley Date Event/sponsor location Regulated area
5 e 5 The second Sunday in Au- Mountaineer Triathlon/ Monongahela River, Mor-  Monongahela River, mile
gust. Greater Morgantown gantown, WV. marker 101.0 to 102.0,
Convention and Visitors Morgantown, WV.
Bureau.
* * * * *

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 3. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 4. Amend § 165.801 by revising in
Table 1, the entry for Table No. 151 to
read as follows:

§165.801 Annual Fireworks Displays and
other events in the Eighth Coast Guard
District requiring safety zones.

* * * * *

TABLE 1 OF § 165.801—EIGHTH COAST GUARD DISTRICT TABLE OF ANNUAL SAFETY ZONES

Table No. Sector Mobile Date

Sponsor/name

Sector Mobile

location Safety zone

* *

10 Biannually occurring dur-
ing odd numbered

* * *

Angels Over the Bay/

Keesler Air Force Base. MS.

years; 2 Days; Mid-
March to end of April.

Back Bay Biloxi, Biloxi,

* *

Back Bay Biloxi, Bounded
by the following coordi-
nates:

Eastern boundary; Lati-
tude 30°25’47.6” N,
Longitude 088°54'13.6”
W, to Latitude 30°24'43”
N, Longitude
088°54'13.6” W.

Western Boundary; Lati-
tude 30°25'25.6” N,
Longitude 088°56'9” W,
to Latitude 30°24'55” N,
Longitude 088°56'9” W.

* * * * *

Dated: April 23, 2012.
Roy A. Nash,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 2012—-11809 Filed 5-15-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2012-0074]
RIN 1625-AA09

Drawbridge Operation Regulation;
Hood Canal, WA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is modifying
the drawbridge operating regulation for

the Hood Canal floating drawbridge near
Port Gamble. This modification will
relieve heavy rush hour road traffic on
State Routes 3 and 104 by allowing the
draw of the bridge to remain closed to
maritime traffic during afternoon rush
hours during summer months. This
action will help alleviate heavy rush
hour road traffic by reducing bridge
openings, thereby reducing traffic
queues and delays due to bridge
openings.

DATES: This rule is effective May 22,
2012.

ADDRESSES: Comments and related
materials received from the public, as
well as documents mentioned in this
preamble as being available in the
docket, are part of docket USCG-2012—-
0074 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-0074 in the “Keyword”
box, and then clicking “Search.” This
material is also available for inspection
or copying at the Docket Management

Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email the Bridge Administrator, Coast
Guard Thirteenth District; telephone
206—220-7282 email
randall.d.overton@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On March 1, 2012 we published a
notice of proposed rulemaking (NPRM)
entitled Drawbridge Operation
Regulation; Hood Canal, WA in the
Federal Register (77 FR 12514). We
received 17 comments on the proposed
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rule. No public meeting was requested,
and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective in less than 30
days after publication in the Federal
Register because due to the volume of
traffic and congestion in the area around
the bridge any further delay would not
be in the best interest for public safety.
The Coast Guard conducted a test
deviation of the bridge operating
schedule from May 27, 2011 through
September 30, 2011 with comments
received through November 30, 2011.
The Coast Guard also published an
NPRM, which referenced a May 22 start
date. The comments received both from
the test deviation and the NPRM were
overwhelmingly in support of
implementing this rule, with no
comments opposing the modification.

Basis and Purpose

Senator Phil Rockefeller and
Representative Christine Rolfes of the
Washington State Legislature requested
that the operating regulations of the
Hood Canal Bridge be changed to
provide some relief to road traffic on
State Routes 3 and 104. Traffic queues
south of the eastern end of the bridge
can be in excess of 45 minutes during
and after openings of the draw span.
The stopped road traffic on this two-
lane highway blocks access to
intersecting streets along the queue. The
current operating regulations for the
bridge are found at 33 CFR 117.1045.
Per existing operating regulations, the
bridge shall open on signal if at least
one hour notice is provided and the
draw shall be opened horizontally for
three hundred feet unless the maximum
opening of 600 feet is requested. The
current regulations remain in effect
except for the establishment of the
restricted period under this rule.
Navigation on the waterway consists of
commercial tugs with tows, recreational
vessels of various sizes, commercial
fishing vessels, and U.S. naval vessels
with escort vessels including those of
the U.S. Coast Guard. This new rule will
not affect commercial tug and tow
vessels nor will it affect U.S. Naval
Vessels or vessels in service to the U.S.
Navy or other pubic vessels of the
United States because pursuant to this
rule, the bridge is required to open for
these types of vessels during the
restricted period. The Coast Guard
conducted a test deviation of the bridge
operating schedule from May 27, 2011
through September 30, 2011 during
which the bridge was not required to
open from 3 p.m. to 6 p.m. except for
U.S. Navy Vessels and vessels attending
the missions of the U.S. Navy. This test

deviation was published in the Federal
Register under docket number USCG-
2010-0314 and comments were received
and evaluated during the comment
period which ended November 30,
2011.

Comments received, during the test
deviation were evaluated and
incorporated into a proposed rule which
was published in the Federal Register
on March 1, 2012 under docket number
USCG-2012-0074.

Discussion of Comments and Changes

The Coast Guard issued a Notice of
Proposed Rulemaking (NPRM) under
docket number USCG-2012-0074 and
received comments through April 16,
2012. 17 comments were received. The
comments received in response to the
NPRM were overwhelmingly in favor of
instituting this rule. Sixteen of the 17
comments supported the modification.
Eight of 16 comments supporting the
modification also proposed adding
similar restrictions on bridge openings
for morning commute hours. The Coast
Guard reviewed the bridge opening logs
and the vehicle traffic counts for the
morning hours and found no definitive
benefit of imposing a morning
restriction on the drawbridge operation.
One comment was received in
opposition to the applicability of the
rule. The opposing commenter stated
that the restriction should be expanded
to include naval and commercial
vessels. The Coast Guard reviewed the
bridge opening logs and found no
significant benefit gained by expanding
the restrictions to tug and tow vessels
which are exempt from this rule. The
Coast Guard will not expand the
restrictions to vessels of the U.S. Navy
or vessels attending the missions of the
U.S. Navy because restricting movement
of U.S. Navy vessels could compromise
national security. This final rule is being
issued with no changes from the
proposed rule issued under docket
USCG-2012-0074.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under

section 6(a)(3) of that Order or under
section 1 of Executive Order 13563. The
Office of Management and Budget has
not reviewed it under that Order. We
have reached this conclusion by the fact
that commercial tow vessels and U.S.
Naval Vessels are exempt from the
restricted openings. Vessels that would
be primarily affected are recreational
vessels that are not able to pass through
the fixed navigational channels of the
bridge. Vessels affected by the restricted
opening schedule will be able to plan
their trips to avoid the restricted period.
There are no changes to the regulatory
text of this rule from the previously
issued NPRM.

Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule would primarily affect
recreational sailboats which have mast
heights that preclude them from passing
under the fixed navigational openings in
the bridge. Vessels which require an
opening will be informed of the
restricted closure period via the Coast
Guard’s Local Notice to Mariners which
will allow them to plan trips to avoid
this time frame.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
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particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:
Authority: 33 U.S.C. 499; 33 CFR 1.05-1;

Department of Homeland Security Delegation
No. 0170.1.

m 2. Amend § 117.1045 by redesignating
paragraphs (b) and (c) as paragraphs (c)
and (d) respectively, and adding new
paragraph (b) to read as follows:

§117.1045 Hood Canal.

* * * * *

(b) The draw of the Hood Canal
Bridge, mile 5.0, need not open for

vessel traffic from 3 p.m. to 6:15 p.m.
daily from 3 p.m. May 22 to 6:16 p.m.
September 30, except for commercial
tug and tow vessels and vessels of the
U.S. Navy or vessels attending the
missions of the U.S. Navy and other
public vessels of the United States. At
all other times the bridge will operate in
accordance with paragraph (a) of this
section.

Dated: May 3, 2012.
A.T. Ewalt,

Captain, U.S. Coast Guard Commander,
Thirteenth Coast Guard District Acting.

[FR Doc. 2012—-11810 Filed 5-15-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG 2012-0229]

Safety Zone; Fourth of July Fireworks,
City of Antioch, CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the City of Antioch
Fourth of July Fireworks display in the
Captain of the Port, San Francisco area
of responsibility during the dates and
times noted below. This action is
necessary to protect life and property of
the maritime public from the hazards
associated with the fireworks display.
During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191 will be enforced from 8 a.m.
on through 10 p.m. on July 4, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Ensign William Hawn, Sector
San Francisco Waterways Safety
Division, U.S. Coast Guard; telephone
415-399-7442, email D11-PF-
MarineEvents@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce a safety zone in
navigable waters around and under the
fireworks barge within a radius of 100
feet during the loading, transit, and
arrival of the fireworks barge to the
display location and until the start of
the fireworks display. From 8 a.m. on
until 8:45 p.m. on July 4, 2012 the
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fireworks barge will be loaded off of
Fulton Shipyard Pier in Antioch, CA at
position 38°01°03” N, 121°48'04” W
(NAD 83). From 8:45 p.m. to 9:15 p.m.
on July 4, 2012 the loaded barge will
transit from Fulton Shipyard Pier to the
launch site off the City of Antioch, CA
near position 38°01°06” N, 121°48’32” W
(NAD 83) where it will remain until the
commencement of the fireworks
display. Upon the commencement of the
30 minute fireworks display, scheduled
to take place from 9:20 p.m. to 9:50 p.m.
on July 4, 2012, the safety zone will
increase in size to encompass the
navigable waters around and under the
fireworks barge within a radius 1,000
feet near position 38°01°06” N,
121°48'32” W (NAD 83) for the City of
Antioch Fourth of July Fireworks
display in 33 CFR 165.1191. This safety
zone will be in effect from 8 a.m. until
10 p.m. on July 4, 2012.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order or direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so. This notice is issued
under authority of 33 CFR 165.1191 and
5 U.S.C. 552(a). In addition to this
notice in the Federal Register, the Coast
Guard will provide the maritime
community with extensive advance
notification of the safety zone and its
enforcement period via the Local Notice
to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, a Broadcast Notice to
Mariners may be used to grant general
permission to enter the regulated area.

Dated: April 27, 2012.
Cynthia L. Stowe,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2012-11802 Filed 5-15—12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG 2012-0204]

Safety Zone; Red, White, and Tahoe
Blue Fireworks, Incline Village, NV

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the Incline Village,
NV Red, White, and Tahoe Blue
Fireworks display in the Captain of the
Port, San Francisco area of
responsibility during the dates and
times noted below. This action is
necessary to protect life and property of
the maritime public from the hazards
associated with the fireworks display.
During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191 will be enforced from 7 a.m.
on July 1, 2012 through 10:45 p.m. on
July 4, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Ensign William Hawn, Sector
San Francisco Waterways Safety
Division, U.S. Coast Guard; telephone
415-399-7442, email D11-PF-
MarineEvents@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce a safety zone in
navigable waters around and under the
fireworks barges within a radius of 100
feet during the loading, transit, and
arrival of the fireworks barges to the
display location and until the start of
the fireworks display. From 7 a.m. on
July 1, 2012 until 5 a.m. on July 4, 2012
the fireworks barges will be loaded off
of Obexer’s Marina in Homewood, CA at
position 39°04’55” N, 120°0925” W
(NAD 83). From 5 a.m. to 6 p.m. on July
4, 2012 the loaded barges will transit
from Obexer’s Marina to the launch site
off of Incline Village, CA at position
39°14’14” N, 119°56’56” W (NAD 83)
where it will remain until the
commencement of the fireworks
display. Upon the commencement of the
20-30 minute fireworks display,
scheduled to take place from 9 p.m. to
10:30 p.m. on July 4, 2012, the safety
zone will increase in size to encompass
the navigable waters around and under
the fireworks barges within a radius

1,000 feet at position 39°14’14” N,
119°56’56” W (NAD 83) for the Red,
White, and Tahoe Blue Fireworks
display in 33 CFR 165.1191. This safety
zone will be in effect from 7 a.m. on July
1, 2012 until 10:45 p.m. on July 4, 2012.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order or direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so. This notice is issued
under authority of 33 CFR 165.1191 and
5 U.S.C. 552(a). In addition to this
notice in the Federal Register, the Coast
Guard will provide the maritime
community with extensive advance
notification of the safety zone and its
enforcement period via the Local Notice
to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, a Broadcast Notice to
Mariners may be used to grant general
permission to enter the regulated area.

Dated: April 27, 2012.
Cynthia L. Stowe,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2012—-11803 Filed 5-15-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG 2012-0203]

Safety Zone; Fourth of July Fireworks,
City of Eureka, CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the City of Eureka
Fourth of July Fireworks in the Captain
of the Port, San Francisco area of
responsibility during the dates and
times noted below. This action is
necessary to protect life and property of
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the maritime public from the hazards
associated with the fireworks display.
During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191 will be enforced from 12 p.m.
on July 3, 2012 through 10:45 p.m. on
July 4, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Ensign William Hawn, Sector
San Francisco Waterways Safety
Division, U.S. Coast Guard; telephone
415-399-7442, email D11-PF-
MarineEvents@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce a safety zone in
navigable waters around and under the
fireworks barge within a radius of 100
feet during the loading, transit, and
arrival of the fireworks barge to the
display location and until the start of
the fireworks display. From 12 p.m. on
July 3, 2012 until 3 p.m. on July 4, 2012
the fireworks barge will be loaded off of
Schneider Dock in Eureka, CA at
position 40°47’50” N, 124°11'11” W
(NAD 83). From 3 p.m. to 4 p.m. on July
4, 2012 the loaded barge will transit
from Schneider Dock to the launch site
off of Woodley Island near the City of
Eureka, CA at position 40°48"29” N,
124°10°06” W (NAD 83) where it will
remain until the commencement of the
fireworks display. Upon the
commencement of the fireworks
display, scheduled to take place from
10 p.m. to 10:25 p.m. on July 4, 2012,
the safety zone will increase in size to
encompass the navigable waters around
and under the fireworks barge within a
radius 1,000 feet at position 40°48'29”
N, 124°10°06” W (NAD 83) for the City
of Eureka Fourth of July Fireworks in 33
CFR 165.1191. This safety zone will be
in effect from 12 p.m. on July 3, 2012
until 10:45 p.m. on July 4, 2012.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order or direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial

vessels through regulated areas when it
is safe to do so. This notice is issued
under authority of 33 CFR 165.1191 and
5 U.S.C. 552(a). In addition to this
notice in the Federal Register, the Coast
Guard will provide the maritime
community with extensive advance
notification of the safety zone and its
enforcement period via the Local Notice
to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, a Broadcast Notice to
Mariners may be used to grant general
permission to enter the regulated area.

Dated: April 27, 2012.
Cynthia L. Stowe,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2012—-11807 Filed 5-15-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG 2012-0106]

Safety Zone; San Francisco Giants
Fireworks Display, San Francisco, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the San Francisco
Giants Fireworks Display in the Captain
of the Port, San Francisco area of
responsibility during the dates and
times noted below. This action is
necessary to protect life and property of
the maritime public from the hazards
associated with the fireworks display.
During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191 will be enforced from 11 a.m.
to 10:40 p.m. on July 13, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Ensign William Hawn, U.S.
Coast Guard Sector San Francisco;
telephone (415) 399-7442 or email at
D11-PF-MarineEvents@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce a 100 foot safety
zone around the fireworks barge off of
Pier 50 in position 37°46’28” N,
122°23'06” W (NAD 83) from 11 a.m.

until 9 p.m. on July 13, 2012. From
9 p.m. to 9:10 p.m. on July 13, 2012 the
loaded barge will transit from Pier 50 to
the launch site near Pier 48 in position
37°46739.9” N, 122°23°06.78” W
(NAD83). The 100 foot safety zone
applies to the navigable waters around
and under the fireworks barge within a
radius of 100 feet during the loading,
transit, and arrival of the fireworks
barge to the display location and until
the start of the fireworks display. Upon
the commencement of the fireworks
display, scheduled to take place from 10
p.m. to 10:15 p.m. on July 13, 2012, the
safety zone will increase in size and
encompass the navigable waters around
and under the fireworks barge within a
radius 1,000 feet around the launch site
near Pier 48 in position 37°46’39.9” N,
122°23’06.78” W (NAD83) for the San
Francisco Giants Fireworks Display in
33 CFR 165.1191. This safety zone will
be in effect from 11 a.m. to 10:40 p.m.
on July 13, 2012. Under the provisions
of 33 CFR 165.1191, unauthorized
persons or vessels are prohibited from
entering into, transiting through, or
anchoring in the safety zone during all
applicable effective dates and times,
unless authorized to do so by the
PATCOM. Additionally, each person
who receives notice of a lawful order or
direction issued by an official patrol
vessel shall obey the order or direction.
The PATCOM is empowered to forbid
entry into and control the regulated
area. The PATCOM shall be designated
y the Commander, Coast Guard Sector
San Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so. This notice is issued
under authority of 33 CFR 165.1191 and
5 U.S.C. 552(a). In addition to this
notice in the Federal Register, the Coast
Guard will provide the maritime
community with extensive advance
notification of the safety zone and its
enforcement period via the Local Notice
to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, a Broadcast Notice to
Mariners may be used to grant general
permission to enter the regulated area.

Dated: February 21, 2012.
Cynthia L. Stowe,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2012—-11808 Filed 5-15-12; 8:45 am]
BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 51
[EPA-HQ-OAR-2010-1076; FRL-9671-3]
RIN 2060-AQ97

Air Quality: Widespread Use for

Onboard Refueling Vapor Recovery
and Stage Il Waiver

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA has determined that
onboard refueling vapor recovery
(ORVR) technology is in widespread use
throughout the motor vehicle fleet for
purposes of controlling motor vehicle
refueling emissions, and, therefore, by
this action, the EPA is waiving the
requirement for states to implement
Stage 1I gasoline vapor recovery systems
at gasoline dispensing facilities in
nonattainment areas classified as
Serious and above for the ozone
national ambient air quality standards
(NAAQS). This finding will be effective
as noted below in the DATES section.
Atfter the effective date of this notice, a
state previously required to implement
a Stage II program may take appropriate
action to remove the program from its
State Implementation Plan (SIP).
Phasing out the use of Stage II systems
may lead to long-term cost savings for
gas station owners and operators while
air quality protections are maintained.
DATES: This rule is effective on May 16,
2012.

ADDRESSES: The EPA has established a
docket for this rule, identified by Docket
ID No. EPA-HQ-OAR-2010-1076. All
documents in the docket are listed in
www.regulations.gov. Although listed in
the index, some information is not
publicly available, i.e., confidential
business information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Air and Radiation
Docket and Information Center, EPA
Headquarters Library, Room Number
3334 in the EPA West Building, located
at 1301 Constitution Ave. NW.,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566-1744.

FOR FURTHER INFORMATION CONTACT: Mr.
Lynn Dail, Office of Air Quality
Planning and Standards, Air Quality
Policy Division, Mail code C539-01,
Research Triangle Park, NC 27711,
telephone (919) 541-2363; fax number:
919-541-0824; email address: dail.
Iynn@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Purpose of Regulatory Action

Since 1990, Stage II gasoline vapor
recovery systems have been a required
emissions control measure in Serious,
Severe, and Extreme ozone
nonattainment areas. Beginning with
model year 1998, ORVR equipment has
been phased in for new vehicles, and
has been a required control on nearly all
new highway vehicles since 2006. Over
time, non-ORVR vehicles will continue
to be replaced with ORVR vehicles.
Stage Il and ORVR emission control
systems are redundant, and the EPA has
determined that emission reductions
from ORVR are essentially equal to and
will soon surpass the emission
reductions achieved by Stage II alone. In
this action, the EPA is eliminating the
largely redundant Stage II requirement
in order to ensure that refueling vapor
control regulations are beneficial
without being unnecessarily
burdensome to American business. This
action allows, but does not require,
states to discontinue Stage II vapor
reCOVEry programs.

II. Summary of the Major Provisions of
This Final Rule

Clean Air Act (CAA) section 202(a)(6)
provides discretionary authority to the
EPA Administrator to, by rule, revise or
waive the section 182(b)(3) Stage II
requirement for Serious, Severe and
Extreme ozone nonattainment areas
after the Administrator determines that
ORVR is in widespread use throughout
the motor vehicle fleet. Based on criteria
that the EPA proposed last year (76 FR
41731, July 15, 2011), the EPA is
determining that ORVR is in widespread
use. As of the effective date of today’s
action, states that are implementing
mandatory Stage II programs under
section 182(b)(3) of the CAA may
submit revisions to their SIPs to remove
this program.

The EPA will also be issuing non-
binding guidance on developing and
submitting approvable SIP revisions.?

1“Phasing Out Stage II Gasoline Refueling Vapor
Recovery Programs: Guidance on Satisfying
Requirements of Clean Air Act Sections 110(¢), 193,
and 184(b)(2) (tentative title).” U.S. EPA Office of
Air and Radiation, forthcoming. This guidance will
provide the EPA’s recommendations for states to
consider when developing SIP revisions following
today’s rulemaking. Unlike the final rule, the

This guidance will address SIP
requirements for states in the Ozone
Transport Region (OTR), which are
separately required under section
184(b)(2) of the CAA to adopt and
implement control measures capable of
achieving emissions reductions
comparable to those achievable by Stage
II. The EPA is updating its guidance for
estimating what Stage II comparable
emissions reductions could be, in light
of the ORVR widespread use
determination. The EPA now expects
Stage II comparable emissions
reductions to be substantially less than
what was estimated in the past before
ORVR use became widespread.
Therefore, the EPA encourages states to
consult the updated guidance before
submitting a SIP revision removing
Stage II controls.

II1. Costs and Benefits

The primary purpose of this final rule
is to promulgate a determination that
ORVR is in widespread use as permitted
in section 202(a)(6) of the CAA. In this
final rule, EPA is exercising the
authority provided by section 202(a)(6)
of the CAA to, by rule, revise or waive
the section 182(b)(3) Stage II
requirement for Serious, Severe, and
Extreme ozone nonattainment areas
after the Administrator determines that
ORVR is in widespread use throughout
the motor vehicle fleet. This in turn
gives states that were required to
implement Stage II vapor recovery
under section 182(b)(3) of the CAA the
option to submit for the EPA’s review
and approval revised ozone SIPs that
will remove this requirement. The EPA
projects that during 2013-2015,
gasoline-dispensing facilities (GDFs) in
up to 19 states and the District of
Columbia could seek to decommission
and remove Stage II systems from their
dispensers. There are about 30,600
GDF's with Stage II in these 20 areas. If
the states submit and EPA approves SIP
revisions to remove Stage II systems
from these GDFs, the EPA projects
savings of about $10.2 million in the
first year, $40.5 million in the second
year, and $70.9 million in the third year.
Long-term savings are projected to be
about $91 million per year, compared to
the current use of Stage II systems in
these areas. No significant emission

guidance is not final agency action, and is not
binding on or enforceable against any person.
Consequently, it is subject to possible revision
without additional rulemaking. In addition, the
approaches suggested in the guidance (or in any
changes thereto) will not represent final agency
action unless and until the EPA takes a final SIP
approval or disapproval action implementing those
approaches.
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increases or decreases are expected from
this action.

IV. General Information

A. Does this action apply to me?

Entities directly affected by this
action include states (typically state air
pollution control agencies) and, in some
cases, local governments that develop
air pollution control rules that apply to
areas classified as Serious and above for
nonattainment of the ozone NAAQS.
Individuals and companies that operate
gasoline dispensing facilities may be
indirectly affected by virtue of state
action in SIPs that implement
provisions resulting from final
rulemaking on this action; many of
these sources are in the following
groups:

Industry group SiCa NAICS®

Gasoline stations 5541 447110, 447190

aStandard Industrial Classification.
bNorth American Industry Classification
System.

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this notice
will be posted at http://www.epa.gov/
air/ozonepollution/actions.html#impl
under ‘‘recent actions.”

C. How is this notice organized?

The information presented in this
preamble is organized as follows.

I. Purpose of Regulatory Action
II. Summary of the Major Provisions of This
Final Rule
III. Costs and Benefits
IV. General Information
A. Does this action apply to me?
B. Where can I get a copy of this document
and other related information?
C. How is this notice organized?
V. Background
A. What requirements for Stage II gasoline
vapor recovery apply for ozone
nonattainment areas?
B. Stage II Vapor Recovery Systems
C. Onboard Refueling Vapor Recovery
(ORVR) Systems
D. Compatibility Between Some Vapor
Recovery Systems
E. Proposed Rule to Determine Widespread
Use of ORVR
VI. This Action
A. Analytical Rationale for Final Rule
B. Updated Analysis of Widespread Use
C. Widespread Use Date
D. Implementation of the Rule Provisions
E. Implementation of Rule Revisions in the
Ozone Transport Region
F. Comments on Other Waiver
Implementation Issues
VII. Estimated Cost
VIIL Statutory and Executive Order Reviews

A. Executive Orders 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

H. Executive Order 13211: Actions That

Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act
J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations
K. Congressional Review Act
IX. Statutory Authority

—

V. Background

A. What requirements for Stage II
gasoline vapor recovery apply in ozone
nonattainment areas?

The requirements in the 1990 CAA
Amendments regarding Stage II vapor
recovery are contained in Title I:
Provisions for Attainment and
Maintenance of National Ambient Air
Quality Standards. Under CAA section
182(b)(3), Stage II gasoline vapor
recovery systems are required to be used
at higher throughput GDF's located in
Serious, Severe, and Extreme
nonattainment areas for ozone.? States
were required to adopt a Stage II
program into their SIPs, and the controls
were to be installed according to
specified deadlines following state rule
adoption.? Since the early 1990s, Stage
2 gasoline vapor controls have provided

2 Originally, the section 182(b)(3) Stage II
requirement also applied in all Moderate ozone
nonattainment areas. However, under section
202(a)(6) of the CAA, 42 U.S.C. 7521(a)(6), the
requirements of section 182(b)(3) no longer apply in
Moderate ozone nonattainment areas after the EPA
promulgated ORVR standards on April 6, 1994, 59
FR 16262, codified at 40 CFR parts 86 (including
86.098-8), 88 and 600. Under implementation rules
issued in 2002 for the 1997 8-hour ozone standard,
the EPA retained the Stage II-related requirements
under section 182(b)(3) as they applied for the now-
revoked 1-hour ozone standard. 40 CFR 51.900(f)(5)
and 40 CFR 51.916(a).

3 This requirement only applies to facilities that
sell more than a specified number of gallons per
month and is set forth in sections 182(b)(3)(A)-(C)
and 324(a)—(c). Section 182(b)(3)(B) has the
following effective date requirements for
implementation of Stage II after the adoption date
by a state of a Stage II rule: 6 months after adoption
of the state rule, for GDFs built after the enactment
date (which for newly designated areas would be
the designation date); 1 year after adoption date, for
gas stations pumping at least 100,000 gal/month
based on average monthly sales over 2-year period
before adoption date; 2 years after adoption, for all
others.

substantial emissions reductions and
have contributed to improved air quality
over time.

B. Stage Il Vapor Recovery Systems

When a gasoline-powered automobile
or other vehicle is brought into a GDF
to be refueled, the empty portion of the
fuel tank on the vehicle contains
gasoline vapors. When liquid gasoline is
pumped into the partially empty gas
tank, gasoline vapors are forced out of
the tank and fill pipe as the tank fills
with liquid gasoline. Where air
pollution control technology is not
used, these vapors are emitted into the
ambient air. In the atmosphere, these
vapors can react with sunlight, nitrogen
oxides and other volatile organic
compounds to form ozone.

There are two basic technical
approaches to Stage II vapor recovery: A
“balance’” system, and a vacuum assist
system. A balance type Stage II control
system has a rubber boot around the
gasoline nozzle spout that fits snugly up
to a vehicle’s gasoline fill pipe during
refueling of the vehicle. With a balance
system, when gasoline in the
underground storage tank (UST) is
pumped into a vehicle, a positive
pressure differential is created between
the vehicle tank and the UST. This
pressure differential draws the gasoline
vapors from the vehicle fill pipe through
the rubber boot and the concentric hoses
and underground piping into the UST.
This is known as a balance system
because gasoline vapors from the
vehicle tank flow into the UST tank to
balance pressures. About 30 percent of
Stage II GDFs nationwide use the
balance type Stage II system.

The vacuum assist system is the other
primary type of Stage II system
currently in operation. This type of
Stage II system uses a vacuum pump on
the vapor return line to help draw
vapors from the vehicle fill pipe into the
UST. An advantage of this type of
system is that the rubber boot around
the nozzle can be smaller and lighter (or
not used at all) and still draw the vapors
into the vapor return hose. This makes
for an easier-to-handle nozzle, which is
popular with customers. About 70
percent of Stage II GDFs nationwide use
the vacuum assist approach.

New Stage II equipment is normally
required to achieve 95 percent control
effectiveness at certification. However,
studies have shown that in-use control
efficiency depends on the proper
installation, operation, and maintenance
of the control equipment at the GDF .4

4 The Petroleum Equipment Institute has
published recommended installation practices (PEI/
Continued
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Damaged, missing, or improperly
operating components or systems can
significantly degrade the control
effectiveness of a Stage II system.

In-use effectiveness ultimately
depends on the consistency of
inspections, follow-up review by state
agencies, and actions by operators to
perform inspections and field tests and
conduct maintenance in a correct and
timely manner. The EPA’s early
guidance for Stage II discussed expected
training, inspection, and testing criteria,
and most states have adopted and
supplemented these criteria as deemed
necessary for balance and vacuum assist
systems.5 In some cases, states have
strictly followed the EPA guidance but
other states have required a lesser level
of inspection and enforcement efforts.
Past EPA studies have estimated Stage
II in-use efficiencies of 92 percent with
semi-annual inspections, 86 percent
with annual inspections and 62 percent
with minimal or less frequent state
inspections.® The in-use effectiveness of
Stage II control systems may vary from
state to state, and may vary over time
within any state or nonattainment area
because the in-use efficiency of Stage II
vapor recovery systems depends heavily
on the ongoing maintenance and
oversight by GDF owners/operators and
the state/local agencies.

C. Onboard Refueling Vapor Recovery
(ORVR) Systems

In addition to Stage II controls, the
1990 CAA Amendments required
another method of controlling emissions
from dispensing gasoline. Section
202(a)(6) of the CAA requires an
onboard system of capturing vehicle-
refueling emissions, commonly referred
to as an ORVR system.” ORVR consists
of an activated carbon canister installed
on the vehicle into which vapors are
routed from the vehicle fuel tank during
refueling. There the vapors are captured
by the activated carbon in the canister.
To prevent the vapors from escaping
through the fill pipe opening, the
vehicle employs a seal in the fill pipe
which allows liquid gasoline to enter
but blocks vapor escape. In most cases,

RP300-93) and most states require inspection,
testing, and evaluation before a system is
commissioned for use.

5 “Enforcement Guidance for Stage II Vehicle
Refueling Control Programs,” U.S. EPA, Office of
Air and Radiation, Office of Mobile Sources,
December 1991.

6 “Technical Guidance—Stage II Vapor Recovery
Systems for Control of Vehicle Refueling at
Gasoline Dispensing Facilities Volume I: Chapters,”
EPA-450/3-91-022a, November 1991. This study is
a composite of multiple studies.

7 Unlike Stage II, which is a requirement only in
ozone nonattainment areas, ORVR requirements
apply to vehicles everywhere. More detail on ORVR
is available at http://www.epa.gov/otaq/orvr.htm.

these are “liquid seals” created by the
incoming liquid gasoline slightly
backing near the bottom of the fill pipe.
When the engine is started, the vapors
are purged from the activated carbon
and into the engine where they are
burned as fuel.

The EPA promulgated ORVR
standards on April 6, 1994 (59 FR
16262). Section 202(a)(6) of the CAA
required that the EPA’s ORVR standards
apply to light-duty vehicles
manufactured beginning in the fourth
model year after the model year in
which the standards were promulgated,
and that ORVR systems provide a
minimum evaporative emission capture
efficiency of 95 percent.

Automobile manufacturers began
installing ORVR on new passenger cars
in 1998 when 40 percent of new cars
were required to have ORVR. The
regulation required the percentage of
new cars with ORVR increase to 80
percent in 1999 and 100 percent in
2000. The regulation also required that
ORVR for light duty trucks and vans
(<6000 pounds (Ibs) gross vehicle
weight rating (GVWR)) was to be
phased-in during 2001 with 40 percent
of such new vehicles required to have
ORVR in 2001, 80 percent in 2002 and
100 percent in 2003. New heavier light-
duty trucks (6001-8500 lbs GVWR) were
required to have 40 percent with ORVR
by 2004, 80 percent by 2005 and 100
percent by 2006. New trucks up to
10,000 1bs GVWR manufactured as a
complete chassis were all required to
have ORVR by 2006.8 Complete vehicle
chassis for heavy-duty gasoline vehicles
between 10,001 and 14,000 lbs GVWR
(Class 3) are very similar to those
between 8,501 and 10,000 lbs GVWR.
For model consistency purposes,
manufacturers began installing ORVR
on Class 3 complete chassis in 2006 as
well. So, after 2006, essentially all new
gasoline-powered vehicles less than
14,000 lbs GVWR are ORVR-equipped.

ORVR does not apply to all vehicles,
but those not covered by the ORVR
requirement comprise a small
percentage of the gasoline-powered
highway vehicle fleet (approximately
1.5 percent of gasoline consumption).
The EPA estimates that by the end of
2012, more than 71percent of vehicles
currently on the road will have ORVR.9
This percentage will increase over time
as older cars and trucks are replaced by

8 The EPA promulgated ORVR standards for light
duty vehicles and trucks on April 6, 1994, 59 FR
16262, codified at 40CFR parts 86 (including
86.098-8), 88 and 600.

9 See EPA Memorandum ‘‘Onboard Refueling
Vapor Recovery Widespread Use Assessment.” A
copy of this memorandum is located in the docket
for this action EPA-HQ-OAR-2010-1076.

new models. However, under the
current regulatory construct,
motorcycles and heavy-duty gasoline
vehicles not manufactured as a
complete chassis are not required to
install ORVR, so it is likely that there
will be some very small percentage of
gasoline refueling emissions not
captured by ORVR controls.

Even prior to the EPA’s adoption of
ORVR requirements, in 1993 EPA
adopted Onboard Diagnostic (OBD)
System requirements for passenger cars
and light trucks, and eventually did so
for heavy-duty gasoline vehicles up to
14,000 lbs GVWR.10 These systems are
designed to monitor the in-use
performance of various vehicle emission
control systems and components,
including protocols for finding
problems in the purge systems and large
and small vapor leaks in ORVR/
evaporative emission controls.1? OBD II
systems were phased in for these
vehicle classes over the period from
1994-1996 for lighter vehicles and
2005-2007 for heavy-duty gasoline
vehicles, so, during the same time frame
that manufacturers were implementing
ORVR into their vehicles, they already
had implemented or were implementing
OBD II systems.

In 2000, the EPA published a report
addressing the effectiveness of OBD II
control systems.12 This study concluded
that enhanced evaporative and ORVR
emission control systems are durable
and low emitting relative to the FTP
(Federal Test Procedure) enhanced
evaporative emission standards, and
that OBD II evaporative emissions
checks are a suitable replacement for
functional evaporative emission tests in
state inspection and maintenance (I/M)
programs. OBD system codes are
interrogated and evaluated in a 30-
vehicle emission I/M program. A recent
EPA review of OBD data gathered from
I/M programs from five states 13
indicated relatively few vehicles had
any evaporative system-related OBD
codes that would indicate a potential

10 See Federal Register at 58 FR 9468 published
February 19, 1993, and subsequent amendments
and the latest OBD regulations at 40 CFR part
86.1806-05 for program requirements in various
years.

11 ORVR systems are basically a subset of
evaporative emission systems because they share
the same vapor lines, purge valves, purge lines, and
activated carbon canister.

12 “Effectiveness of OBD II Evaporative Emission
Monitors—30 Vehicle Study,” EPA 420-R-00-018,
October 2000.

13 See EPA Memorandum, “Review of Frequency
of Evaporative System Related OBD Codes for Five
State I/M Programs.” A copy of this memorandum
is located in the docket for this action EPA-HQ-
OAR-2010-1076.
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problem with the vapor management
system.

Based on emissions tests of over 1,100
in-use ORVR-equipped vehicles, EPA
concluded that the average in-use
efficiency of ORVR is 98 percent. The
legal requirement for ORVR is 95
percent efficiency. Thus, the actual
reported control achieved in practice is
greater than the statutorily required
level of control.

D. Compatibility Between Some Vapor
Recovery Systems

Even though the per-vehicle vapor
recovery efficiency of ORVR exceeds
that of Stage II, Stage II vapor recovery
systems have provided valuable
reductions in ozone precursors and air
toxics as ORVR has been phased into
the motor vehicle fleet. In fact, overall
refueling emissions from vehicle fuel
tanks are minimized by having both
ORVR and Stage II in place, but the
incremental gain from retaining Stage II
decreases relatively quickly as ORVR
penetration surpasses 75 percent of
dispensed gasoline. Please see Table 2
below. This occurs not only because of
a decreasing amount of gasoline being
dispensed to non-ORVR equipped
vehicles, but also because differences in
operational design characteristics
between ORVR and vacuum assist Stage
II systems may in some cases cause a
reduction in the overall control system
efficiency compared to what could have
been achieved relative to the individual
control efficiencies of either ORVR or
Stage II emissions from the vehicle fuel
tank. The problem arises because the
ORVR canister captures the gasoline
vapor emissions from the motor vehicle
fuel tank rather than the vapors being
drawn off by the vacuum assist Stage II
system. This occurs because the fill pipe
seal blocks the vapor from reaching the
Stage Il nozzle. Thus, instead of drawing
vapor-laden air from the vehicle fuel
tank into the underground storage tank
(UST), the vacuum pump of the Stage II
system draws mostly fresh air into the
UST. This fresh air causes gasoline in
the UST to evaporate inside the UST
and creates an internal increase in UST
pressure. As the proportion of ORVR
vehicles increases, the amount of fresh
air, void of gasoline vapors, pumped
into the UST also increases. Even with
pressure/vacuum valves in place this
eventually leads to gasoline vapors
being forced out of the UST vent pipe

into the ambient air. These new UST
vent-stack emissions detract from the
overall recovery efficiency at the GDF.
As discussed in the proposed rule, the
level of these UST vent stack emissions
varies based on several factors but can
result in a net 1 to 10 percent decrease
in overall control efficiency of vehicle
fuel tank emissions at any given GDF.14
The decrease in efficiency varies
depending on the vacuum assist
technology design (including the use of
a mini-boot for the nozzle and the ratio
of volume of air drawn into the UST
compared to the volume of gasoline
dispensed (A/L) ratio), the gasoline Reid
vapor pressure, the air and gasoline
temperatures, and the fraction of
throughput dispensed to ORVR
vehicles. There are various technologies
that address these UST vent-stack
emissions and can extend the utility of
Stage II to further minimize the overall
control of gasoline vapor emissions at
the GDF. These technologies include
nozzles that sense when fresh air is
being drawn into the UST and stop or
reduce the air flow. These ORVR-
compatible nozzles are now required in
California and Texas. Another solution
is the addition of processors on the UST
vent pipe that capture or destroy the
gasoline vapor emissions from the vent
pipe. A number of these systems were
presented in comments on the proposed
rule. While they may have merit,
installing these technologies adds to the
expense of the control systems.

E. Proposed Rule To Determine
Widespread Use of ORVR

Section 202(a)(6) of the CAA provides
discretionary authority to the EPA
Administrator to, by rule, revise or
waive the section 182(b)(3) Stage II

14 See EPA Memorandum ‘“‘Onboard Refueling

Vapor Recovery Widespread Use Assessment.” A
copy of this memorandum is located in the docket
for this action EPA-HQ-OAR-2010-1076. The level
of these UST vent stack emissions varies based on
several factors; EPA estimates a 5.4 to 6.4
percentage point decrease in Stage II control
efficiency in the 2011-2015 time frame at GDFs
employing non-ORVR compatible vacuum assist
Stage II nozzles. The decrease in efficiency varies
depending on the vacuum assist technology design
(including the use of a mini-boot for the nozzle and
the ratio of volume of air drawn into the UST
compared to the volume of gasoline dispensed (A/
L) ratio), the gasoline Reid vapor pressure, the air
and gasoline temperatures, and the fraction of
throughput dispensed to ORVR vehicles. The values
will increase over time as the fraction of total
gasoline dispensed to ORVR vehicles at Stage II
GDFs increases.

requirement for Serious, Severe, and
Extreme ozone nonattainment areas
after the Administrator determines that
ORVR is in widespread use throughout
the motor vehicle fleet. The percentage
of non-ORVR vehicles and the
percentage of gasoline dispensed to
those vehicles grow smaller each year as
these older vehicles wear out and are
replaced by new ORVR-equipped
models. Given the predictable nature of
this trend, the EPA proposed a date for
ORVR widespread use.

In the Notice of Proposed Rulemaking
(NPRM) (76 FR 41731, July 15, 2011),
the EPA proposed that ORVR
widespread use will occur at the mid-
point in the 2013 calendar year, relying
upon certain criteria outlined in the
proposed rule. This date was also
proposed as the effective date for the
waiver of the CAA section 182(b)(3)
Stage Il requirements for Serious, Severe
and Extreme ozone nonattainment areas.

The EPA used two basic approaches
in determining when ORVR would be in
widespread use in the motor vehicle
fleet. Both approaches focused on the
penetration of ORVR-equipped vehicles
in the gasoline-powered highway motor
vehicle fleet. The first proposed
approach focused on the volume of
gasoline that is dispensed into vehicles
equipped with ORVR, and compared the
emissions reductions achieved by ORVR
alone to the reductions that can be
achieved by Stage II controls alone. The
second approach focused on the fraction
of highway motor gasoline dispensed to
ORVR-equipped vehicles.

In the proposal, the EPA included
Table 1 (republished below). This work
was based on outputs from EPA’s
MOVES 2010 motor vehicle emissions
model, which showed information
related to the penetration of ORVR in
the national motor vehicle fleet
projected to 2020. These model outputs
have been updated for the final rule to
be consistent with the latest public
release of the model (MOVES 2010a)
since that is the version of the model
states would use in any future inventory
assessment work related to refueling
emissions control. Overall, ORVR
efficiency was shown in column 5 of
Table 1 and was determined by
multiplying the fraction of gasoline
dispensed into ORVR-equipped vehicles
by ORVR’s 98 percent in-use control
efficiency.
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TABLE 1—PROJECTED PENETRATION OF ORVR IN THE NATIONAL VEHICLE FLEET BY YEAR—BASED ON MOVES 2010

: : Gasoline .
Vehicle population VMT - ORVR Efficienc
Calendar year percepnt%ge Percentage gé?gggg%% percentage Y
1 2 3 4 5

2006 ...t 39.5 48.7 46.2 45.3
2007 i e e s 45.3 54.9 52.5 51.5
50.1 60.0 57.6 56.4

54.3 64.5 62.1 60.9

59.0 69.3 66.9 65.6

63.6 73.9 715 70.1

67.9 78.0 75.6 741

7.7 81.6 79.3 77.7

75.2 84.6 82.6 80.9

78.4 87.2 85.3 83.6

81.2 89.4 87.7 85.9

83.6 91.2 89.7 87.9

85.6 92.7 91.3 89.5

87.5 93.9 92.7 90.8

89.0 94.9 93.9 92.0

See EPA Memorandum “Onboard Refueling Vapor Recovery Widespread Use Assessment” in the docket (number EPA-HQ-OAR-2010-
1076) addressing details on issues related to values in this table.

Note: In this table, the columns have the following meaning.

1. Calendar year that corresponds to the percentages in the row associated with the year.

2. Percentage of the gasoline-powered highway vehicle fleet that have ORVR.

3. Percentage of vehicle miles traveled (VMT) by vehicles equipped with ORVR.

4. Amount of gasoline dispensed into ORVR-equipped vehicles as a percentage of all gasoline dispensed to highway motor vehicles.

5. Percentage from the same row in column 4 multiplied by 0.98.

In the proposal, the EPA estimated
that ORVR would need to achieve in-use
emission reductions of about 77.4
percent to be equivalent to the amount
of control Stage II alone would achieve.
This estimate was based on the in-use
control efficiency of Stage II systems
and exemptions for Stage II for lower
throughput GDFs. In the NPRM, the
EPA assumed that in areas where basic
Stage II systems are used the control
efficiency of Stage II gasoline vapor
control systems is 86 percent. The use
of this value depends on the assumption
that daily and annual inspections,
periodic testing, and appropriate
maintenance are conducted in a correct
and timely manner. In addressing
comments, we have stated that this
efficiency could be nearer to 60% if
inspections testing and maintenance are
not conducted and there is minimal
enforcement.15

In the NPRM, the EPA estimated that
the percentage of gasoline dispensed in
an area that is covered by Stage II
controls is 90 percent. Multiplying the
estimated efficiency of Stage II systems
(86 percent) by the estimated fraction of
gasoline dispensed in nonattainment
areas from Stage II-equipped gasoline
pumps yielded an estimate of the area-
wide control efficiency of Stage II

15 See, “Determination of Widespread Use of
Onboard Refueling Vapor Recovery (ORVR) and
Waiver of Stage II Vapor Recovery Requirements:
Summary of Public Comments and Responses.”
March 2012. Document contained in docket EPA—
HQ-OAR-2010-1076.

programs of 77.4 percent (0.90 x 0.86 =
0.774 or 77.4 percent) for emissions
displaced from vehicle fuel tanks. 1617
Table 1 indicated this level of ORVR
control efficiency is expected to be
achieved during calendar year 2013.

In the second approach for estimating
when ORVR is in widespread use, we
also observed from Table 1 that by the
end of calendar year 2012 more than 75
percent of gasoline will be dispensed
into ORVR-equipped vehicles. As
discussed in the NPRM, the EPA
believed that this percentage of ORVR
coverage (275 percent) is substantial
enough to inherently be viewed as
“widespread’”” under any ordinary

16 See section 4.4.3 (especially Figure 4-14 and
Table 4—4) in “Technical Guidance—Stage II Vapor
Recovery Systems for Control of Vehicle Refueling
Emissions at Gasoline Dispensing Facilities,
Volume I: Chapters,” EPA-450/3-91-022a,
November 1991. A copy of this document is located
in the docket for this action EPA-HQ-OAR-2010—
1076. This is based on annual enforcement
inspections and on allowable exemptions of 10,000/
50,000 gallons per month as described in section
324(a) of the CAA. The EPA recognizes that these
two values vary by state and that in some cases
actual in-use efficiencies, prescribed exemption
levels, or both may be either higher or lower.

17 AP—42, The EPA’s emission factors document,
identifies three sources of refueling emissions:
Displacement, spillage, and breathing losses. In the
EPA Memorandum ‘“‘Onboard Refueling Vapor
Recovery Widespread Use Assessment” (available
in the public docket), the EPA determined that for
separate Stage II and ORVR refueling events,
spillage and breathing loss emission rates are
similar. Thus, this analysis focuses on differences
in controlled displacement emissions.
Compatibility effects related to ORVR and Stage II
vacuum assist systems are addressed separately.

understanding of that term.
Furthermore, in Table 1, the percentage
of VMT by ORVR-equipped vehicles
(column 3) and the amount of gasoline
dispensed into ORVR-equipped vehicles
(column 4) reached or exceeded 75
percent between the end of year 2011
and end of 2012. The EPA believed this
provided further support for
establishing a widespread use date after
the end of calendar year 2012. Based on
the dates derived from these two basic
approaches, the EPA proposed to
determine that ORVR will be in
widespread use by June 30, 2013, or the
midpoint of calendar year 2013.

VI. This Action
A. Analytical Rationale for Final Rule

Section 202(a)(6) of the CAA provides
discretionary authority to the EPA
Administrator to, by rule, revise or
waive the section 182(b)(3) Stage II
requirement after the Administrator
determines that ORVR is in widespread
use throughout the motor vehicle fleet.
As discussed in the NPRM, the EPA has
broad discretion in how it defines
widespread use and the manner in
which any final determination is
implemented. In our review of the
public comments received on the
proposal, no commenter indicated that
a widespread use determination was
inappropriate or took issue with the
EPA’s two-pronged analytical approach.
We have integrated responses to many
comments throughout the preamble to
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this final rule. A more detailed set of
responses is in a document titled,
“Determination of Widespread Use of
Onboard Refueling Vapor Recovery
(ORVR) and Waiver of Stage II Vapor
Recovery, Summary of Public
Comments and Responses” that can be
found in the docket, EPA-HQ-OAR~
2010-1076.

The analytical approaches used by the
EPA to determine the widespread use
date are influenced by several key input
parameters that affect the estimates of
the emission reduction benefits of Stage
IT alone versus the benefits of ORVR
alone and the phase-in of ORVR-
equipped vehicles. We received several
comments on the assumptions and
parameters used by the EPA in the
NPRM, and in some cases we have
updated the information used in
calculations that support the final rule,
as discussed in the following
paragraphs.

1. ORVR Parameters

e ORVR efficiency. The EPA used an
in-use control efficiency of ORVR of 98
percent in the proposal. This was based
on the testing of 1,160 vehicles drawn
from the field. EPA has updated its
analysis to include an additional 478
refueling emission test results for
ORVR-equipped vehicles that were
conducted in calendar years 2010 and
2011. The data set, which now includes
over 1,600 vehicle tests for vehicles
from model years 2000-2010 with
mileages ranging from 10,000 to over
100,000, continues to support the
conclusion that the 98 percent in-use
efficiency values remain appropriate.18

e Modeling program inputs. The
NPRM relied on EPA’s MOVES 2010
model for estimating ORVR vehicle fleet
penetration, VMT by ORVR vehicles,
and gallons of gasoline dispensed to
ORVR vehicles. Since the development
of the NPRM, the EPA has publicly
released MOVES 2010a. The updated
model incorporates many
improvements. Those relevant here
include updates in ORVR vehicle sales,
sales projections, scrappage, fleet mix,
annual VMT, and fuel efficiency. The
EPA believes that the modeling
undertaken to determine the widespread
use date for the final rule should
employ the EPA’s latest MOVES
modeling program because it contains
updated information that bears on the
subject of this rulemaking, and because
the EPA expects states to also use it in
any state-specific demonstrations

18 See the EPA memorandum “Updated ORVR In-
Use Efficiency.” A copy of this memorandum is
located in the docket for this action EPA-HQ-OAR-
2010-1076.

supporting future SIP revisions,
including revisions that seek to remove
Stage II programs.

2. Stage II Parameters

o Stage II efficiency. The EPA used an
in-use control efficiency of 86 percent
for Stage II in the proposal. As
discussed above, Stage II control
efficiency depends on inspection,
testing, and maintenance by GDF
owner/operators, and inspection and
enforcement by state/local agencies.
Typical values range from 62 percent to
86 percent. The public comments
referred the EPA to additional reported
information directly related to in-use
effectiveness of Stage II vapor
recovery.1® The reports indicate that for
balance and vacuum-assist type Stage II
systems in use in many states today, the
in-use effectiveness of Stage II is
typically near 70 percent. Nonetheless,
the EPA has elected to retain the use of
an 86 percent efficiency value in the
analyses supporting the final rule. This
is because many state programs have
included the maintenance and
inspection provisions recommended by
EPA to achieve this level of efficiency
in their initial SIPs that originally
incorporated Stage II controls.2? Current
in-use efficiency values may well be
lower based on the performance of the
Stage II technology itself or for other
reasons related to maintenance and
enforcement. We are not rejecting the
additional information from
commenters or the possibility that Stage
II efficiency may be lower in some states
or nonattainment areas. However, the
EPA believes these issues are best
examined in the SIP review process. If
real in-use efficiency across all existing
Stage II programs is, in fact, lower than
86 percent, the EPA’s final analysis
overestimates the length of time
required for emissions reductions from
ORVR alone to eclipse the reductions
that can be achieved by Stage II alone.

e Stage Il exemption rate. In sections
182(b)(3) and 324 of the CAA, Congress
permitted exemptions from Stage II
controls for GDFs of less than 10,000
gallons/month (privates) and 50,000
gallons/month (independent small

19 See “Draft Vapor Recovery Test Report,” April
1999 by CARB and CAPCOA (now cleared for
public use), and “Performance of Balance Vapor
Recovery Systems at Gasoline Dispensing
Facilities”, prepared by the San Diego Air Pollution
Control District, May 18, 2000. Both reports are
available in the public docket.

20 The EPA report, “Enforcement Guidance for
Stage II Vehicle Refueling Control Programs,” U.S.
EPA, Office of Air and Radiation, Office of Mobile
Sources, December 1991, provides basic EPA
guidance on what a state SIP and accompanying
regulations should include to achieve high
efficiency.

business marketers). The EPA analysis
indicated that these GDF throughput
values exempted about 10 percent of
annual throughput in any given area.
Some states included more strict
exemption rates, most commonly 10,000
gallons per month (3 percent of
throughput) for both privates and
independent small business marketers.
A few other states’ exemption
provisions used values that fell within
or outside this range.2 Of the 21 states
and the District of Columbia with areas
classified as Serious, Severe, or Extreme
for ozone and/or within the Ozone
Transport Region, the plurality
incorporated exemption provisions in
their state regulations, which exempted
about 10 percent of throughput.22
Therefore, we believe it remains
reasonable to use that value within this
analysis.

e Compatibility factor for vacuum
assist Stage II systems. The EPA
discussed the compatibility factor at
length in the NPRM and provided
relevant materials in the docket. Several
commenters asked that the EPA provide
guidance on how the compatibility
factor should be incorporated into any
similar analysis conducted by a state for
purposes of future SIP revisions
involving Stage II programs. The
magnitude of the compatibility factor for
any given area varies depending on
ORVR penetration, fraction of vacuum
assist nozzles relative to balance
nozzles, and excess A/L for vacuum
assist nozzles. Two states have adopted
measures to reduce this effect through
the use of ORVR-compatible nozzles
and one state prohibits vacuum assist
nozzles completely. Due to these
significant variables, the EPA is electing
not to include the compatibility factor
in the widespread use date
determination analysis, but will provide
the guidance requested by the
commenters for use in making future
SIP revisions. To the extent that
compatibility emissions across all
existing Stage II programs as a whole are
significant, the EPA’s final analysis
overestimates the length of time
required for emissions reductions from
ORVR alone to eclipse the reductions
that can be achieved by Stage II alone.

B. Updated Analysis of Widespread Use

As discussed previously, the EPA has
used two approaches for determining

21 There are a few states that limit Stage II
exemptions to only GDFs with less than 10,000 gpm
throughput, which would exempt about three to
five percent of area-wide throughput.

22 See the EPA memorandum ‘“Summary of Stage
II Exemption Program Values.” A copy of this
memorandum is located in the docket for this
action in EPA-HQ-OAR-2010-1076.
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when ORVR is in widespread use on a
nationwide basis. After reviewing our
methodology and reviewing the related
comments on the NPRM, we are
retaining three of the four basic

analytical input parameters and
updating one. The in-use ORVR
efficiency, the in-use Stage II efficiency,
and the Stage II exemption rate
parameters are the same as in the

NPRM. However, we have updated the
modeling program inputs as discussed
previously, and the results are reflected
in Table 2.

TABLE 2—PROJECTED PENETRATION OF ORVR IN THE NATIONAL VEHICLE FLEET BY YEAR—BASED ON MOVES 2010(a)

Vehicle VMT Gasoline ORVR
End of calendar year population Percentage dispensed Efficiency
percentage percentage percentage
1 2 3 4 5

42.6 51.2 49.2 48.2
48.4 57.3 55.5 54.4
53.3 62.3 60.5 59.2
57.7 66.8 64.8 63.5
62.4 71.6 69.5 68.1
67.1 76.0 73.9 72.4
714 80.0 77.7 76.1
75.3 83.4 81.0 79.4
78.7 86.3 84.0 82.3
81.8 88.8 86.5 84.8
84.5 90.9 88.6 86.8
86.8 92.5 90.3 88.5
88.8 93.9 91.9 90.0
90.5 95.0 93.2 91.3
92.0 95.9 94.3 92.4

See EPA Memorandum “Onboard Refueling Vapor Recovery Widespread Use Assessment”

1076) addressing details on issues related to values in this table.
Note: In this table, the columns have the following meaning.
1. Calendar year that corresponds to the percentages in the row associated with the year.
2. Percentage of the gasoline-powered highway vehicle fleet that have ORVR.
3. Percentage of vehicle miles traveled (VMT) by vehicles equipped with ORVR.
4. Amount of gasoline dispensed into ORVR-equipped vehicles as a percentage of all gasoline dispensed to highway motor vehicles.
5. Percentage from the same row in column 4 multiplied by 0.98.

The results in Table 2 are applied in
the context of the two basic analytical
approaches used in the NPRM for
supporting the final date associated
with the EPA’s widespread use
determination. First, using the analysis
based on equal reductions for Stage II
and ORVR, the 77.4 percent in-use
emission reduction efficiency for ORVR
will occur in May 2013 (See column 5
of Table 2). Second, 75 percent of
gasoline will be dispensed to ORVR-
equipped vehicles by April 2012 (See
column 4 of Table 2).

C. Widespread Use Date

The updated analysis indicates that
the two benchmarks will occur about a
year apart, and that one benchmark of
April 2012 has already passed. At the
time of the NPRM, both of the
benchmark dates for the ORVR
widespread use determination were in
the future, many months after the EPA’s
expected final action. Thus, given the
basic merits of both approaches, the
EPA believed it was reasonable to
propose a date between the dates
associated with the two analytical
approaches.

The EPA’s updated analysis presents
a somewhat different picture. The April
2012 benchmark date has already

passed, and the May 2013 benchmark
date is less than 1 year away. We believe
it is reasonable for the EPA
Administrator to determine that ORVR
is in widespread use in the motor
vehicle fleet as of the date this final
action is published in the Federal
Register because this final rule is being
promulgated within the window
bounded by the two benchmark dates
derived from the updated analyses.

As discussed previously in this notice
and in the NPRM, the EPA has
discretion in setting the widespread use
date. It is evident from the public
comments on the NPRM from states and
members of the regulated industry, and
from recent state actions, that there is a
desire to curtail Stage II installations at
newly constructed GDF's, and to initiate
an orderly phase-out of Stage II controls
at existing GDFs.23 Since one of the two
analytical benchmark dates (April 2012)

23 For example, in November 2011, New
Hampshire put new regulations in place that
eliminate the need for new GDFs to install Stage II,
allows current GDFs with Stage II to decommission
the systems, and requires all systems to be
decommissioned by December 22, 2015. In May of
2011, New York issued an enforcement discretion
directive which curtailed the need for new stations
to install Stage II and permitted current
installations to be decommissioned. These actions
remain under review of EPA.

in the docket (number EPA-HQ-OAR-2010-

has passed, and we expect in most cases
the second analytical benchmark date
(May 2013) will have passed by the time
the EPA is able to complete approvals
of SIP revisions removing Stage II
programs and pass any revised
regulations, then in response to
comments asking us to expedite the
ORVR widespread use finding, the EPA
Administrator is determining that ORVR
is in widespread use in the motor
vehicle fleet as of May 16, 2012.
Accordingly, as of May 16, 2012 the
requirement to implement a Stage II
emissions control program under
section 182(b)(3) of the CAA is waived.

D. Implementation of the Rule
Provisions

In this final action, the ORVR
widespread use determination and
waiver of the section 182(b)(3)
requirement applies to the entire
country. This includes areas that are
now classified as Serious or above for
ozone nonattainment, as well as those
that may be classified or reclassified as
Serious or above in the future.

In the NPRM, we indicated that states
could potentially demonstrate that
ORVR was in widespread use in specific
areas sooner than the general, national
date. Such a provision is no longer
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needed because today’s action provides
for a nationwide determination of
widespread use effective on May 16,
2012.

As stated in this final action and as
pointed out by several commenters, the
ORVR widespread use determination
and section 182(b)(3) waiver
determination does not obligate states to
remove any existing Stage II vapor
recovery requirements. It is possible that
a state would determine it beneficial to
continue implementation of a Stage II
program. For example, in an area where
ORVR-equipped fleet penetration is
considerably less than the national
average, or where Stage II exemptions
are significantly more restrictive than
the national assumptions used in this
analysis, a state may determine that it
would not be appropriate to modify its
program immediately, but that it would
be more appropriate to do so at a later
date. In assessing whether and how to
phase out Stage II requirements, states
are encouraged to review, and as needed
revise the area-specific assumptions
about taking into consideration their
inspection and enforcement resource
commitments as well as ORVR/vacuum-
assist Stage II compatibility.

A state that chooses to remove the
program must submit a SIP revision
requesting EPA to approve such action
and provide, as appropriate, a
demonstration that the SIP revision is
consistent with CAA section 110(1), and
in some cases consistent with CAA
section 193. The EPA will provide
additional guidance on conducting
assessments to support Stage II-related
SIP revisions.2# The EPA encourages
states to review this guidance and
consult with the EPA Regional Offices
on developing SIP revisions seeking
EPA approval for phasing out existing
Stage II programs in a manner that
ensures air quality protections are
maintained.

Section 110(1) precludes the
Administrator from approving a SIP
revision if it would interfere with
applicable CAA requirements
(including, but not limited to,
attainment and maintenance of the
ozone NAAQS and achieving reasonable
further progress). A state may
demonstrate through analysis that
removing a Stage II program in an area
as of a specific date will not result in an
emissions increase in the area, or that
the small and ever-declining increase is
offset by other simultaneous changes in
the implementation plan. However, a

24 “Phasing Out Stage II Gasoline Refueling Vapor
Recovery Programs: Guidance on Satisfying
Requirements of Clean Air Act Sections 110(/), 193,
and 184(b)(2) (tentative title).” U.S. EPA Office of
Air and Radiation, forthcoming.

state may find that by removing Stage II
requirements, they are reducing the
overall level of emissions reductions
they have previously applied toward
meeting CAA rate of progress (ROP) or
reasonable further progress (RFP)
requirements, or demonstrating
attainment. If so, the state should
explain how removing Stage II controls
in the area would not interfere with
attaining and maintaining the ozone
NAAQS in the area. In such
circumstances, it is possible that
additional emissions reductions from
other measures may be needed to offset
the removal of Stage II.

If EPA has approved a state’s adoption
of Stage Il requirements into a SIP
before November 15, 1990, section 193
would also apply. Section 193 provides
that removal of an emissions control
program cannot result in any emissions
increase unless the increase is offset.
Section 193 only applies if an area is
nonattainment for the standard.

State and local agencies should also
consider any transportation conformity
impacts related to removing Stage II if
emissions reductions from Stage II are
included in a SIP-approved on-road
motor vehicle emissions budget. States
may need to adjust conformity budgets
or the components of the budget if
removing Stage II requirements would
alter expected air quality benefits.

In previous memoranda, the EPA
provided guidance to states on removing
Stage II at refueling facilities dedicated
to certain segments of the motor vehicle
fleet (e.g., new automobile assembly
plants, rental car facilities, E85
dispensing pumps, and corporate fleet
facilities). In these specific cases where
all or nearly all of the vehicles being
refueled are ORVR-equipped, the EPA
could conservatively conclude that
widespread use of ORVR had occurred
in these fleets.2°

E. Implementation of Rule Provisions in
the Ozone Transport Region

States and the District of Columbia in
the OTR in the northeastern U.S. are
also subject to a separate Stage II-related
requirement. Under section 184(b)(2) of
the CAA (42 U.S.C. 7511¢(b)(2)), all
areas in the OTR, both attainment and
nonattainment areas, must implement
control measures capable of achieving
emissions reductions comparable to
those achievable through Stage II
controls. The CAA does not contain
specific provisions giving authority to
the EPA Administrator to waive this

25 “Removal of Stage II Vapor Recovery in
Situation where Widespread Use of Onboard
Refueling Vapor Recovery is Demonstrated,” from
Stephen D. Page and Margo Tsirigotis Oge, EPA,
December 12, 2006.

independent requirement. The section
184(b)(2) requirement does not impose
Stage II per se, but rather is a
requirement that OTR states achieve an
amount of emissions reductions
comparable to the amount that Stage II
would achieve. Moreover, section
202(a)(6), in allowing for a waiver of the
section 182(b)(3) Stage II requirement
for nonattainment areas, does not refer
to the independent section 184(b)(2)
requirements. Therefore, the section
184(b)(2) Stage II-related requirement
for the OTR will continue to remain in
place even after the ORVR widespread
use determination and section 182(b)(3)
waiver effective date.

In the mid-1990s, the EPA issued
guidance on estimating what levels of
emissions reductions would be
“comparable” to those reductions
achieved by Stage I1.26 In response, most
OTR states simply adopted Stage II
programs rather than identify other
measures that got the same degree of
emissions reductions. Given the
continued penetration of ORVR-
equipped vehicles into the overall
vehicle fleet, Stage II-comparable
emissions are significantly less than in
the past, and continue to decline.
Accordingly, the EPA is issuing updated
guidance on determining “‘comparable
measures.” States in the OTR should
refer to that guidance if preparing a SIP
revision to remove Stage II programs in
areas of the OTR.27

Commenters on the NPRM urged the
EPA to revise its previous interpretation
of section 184(b)(2) to permit ORVR to
be recognized as a Stage II comparable
emission reduction measure. This issue
is not within the scope of this
rulemaking, and EPS is not taking final
agency action implementing section
184(b)(2) or an interpretation thereof.
However, for informational purposes,
we point out that simply treating the
ORVR requirements under section
202(a)(6) as a comparable measure that
an OTR SIP must additionally contain
would arguably render the 184(b)(2)
requirement a nullity, which could be
an impermissible statutory
interpretation. If commenters wish to
further address this issue, we ask that
they raise their concerns in any future
SIP actions under section 184(b)(2)
regarding OTR states that may affect
them. In addition, we note that the
expected level of emissions reductions

26 ““Stage II Comparability Study for the Northeast
Ozone Transport Region,” (EPA-452/R-94-011;
January 1995).

27 “Phasing Out Stage II Gasoline Refueling Vapor
Recovery Programs: Guidance on Satisfying
Requirements of Clean Air Act Sections 110(/), 193,
and 184(b)(2) (tentative title).” U.S. EPA Office of
Air and Radiation, forthcoming.
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that Stage II programs can obtain has
changed significantly in the past 15
years with ORVR-equipped vehicles
phasing in at the rate of 3—4 percent of
the fleet each calendar year. Therefore,
the EPA is issuing updated guidance on
estimating the emissions reductions
needed to be comparable to those
achievable through Stage II controls.
Theoretically, comparable measures
could in some areas mean no additional
control beyond ORVR is required if
Stage II is achieving no additional
emission reduction benefit in the area,
or has reached a point of providing only
a declining de minimis benefit.

F. Comments on Other Waiver
Implementation Issues

Numerous commenters on the NPRM
urged the EPA to adopt provisions in
the final rule that would exempt new
gasoline dispensing facilities with
construction occurring between the final
rule publication and the effective Stage
II waiver date from installing Stage II
equipment. The timing issue is now
largely moot since widespread use is
deemed to have occurred on the
effective date of this action. However,
under the CAA, states adopt state-
specific or area-specific rules, which are
then submitted to the EPA for approval
into the SIP. These rules are
independently enforceable under state
law, and also become federally
enforceable when the EPA approves
them into the SIP. The EPA cannot
unilaterally change legally-adopted state
statutes or rules or otherwise revise an
approved SIP that was not erroneously
approved. The EPA’s only authority to
establish requirements that would apply
in lieu of approved SIPs is its authority
under CAA section 110(c) to promulgate
a Federal Implementation Plan (FIP). To
trigger FIP authority, the EPA must first
determine that a state has failed to
submit a required SIP or that the state’s
SIP must be disapproved. The
circumstances of this ORVR widespread
use finding and waiver of the section
182(b)(3) Stage II requirement to do not
present either of those situations.
According to requirements established
by the CAA that are applicable here,
states will need to develop and submit
SIP revisions to the EPA in order to
change or eliminate SIP-approved state
rules that set forth the compliance dates
for newly constructed GDFs.

Commenters also urged EPA to simply
allow states to eliminate all active Stage
II programs from certain nonattainment
areas after the widespread use date,
without requiring SIP revisions from
states. While the EPA has discretion to
determine the widespread use date, the
EPA cannot simply nullify states’ rules

that are binding and enforceable under
state law. In order to change the federal
enforceability of SIPs, states must go
through the SIP revision process, and
the EPA can approve the SIP revision
only if the provisions of section 110(1)
and any other applicable requirements,
such as the requirements of section 193
and the comparable measures
requirement for OTR states, are
satisfied. Today’s final rule takes no
action in implementing CAA sections
110(1), 193, or 184(b)(2), and any future
final actions regarding ‘‘comparable
measures’’ SIPs will be fact-specific in
response to individual state
submissions. Also, subsequent to the
effective waiver date of the section
182(b)(3) Stage Il requirements, areas
currently implementing the EPA-
approved Stage II programs in their SIPs
as a result of obligations under the 1-
hour or 1997 8-hour ozone NAAQS,
would be required to continue
implementing these programs until the
EPA approves a SIP revision adopted
under state law removing the
requirement from the state’s ozone
implementation plan.

VII. Estimated Cost

As part of the NPRM, the EPA
conducted an initial assessment of the
costs and savings to gasoline dispensing
facility owners related to this proposed
action. The report titled, “Draft
Regulatory Support Document,
Decommissioning Stage II Vapor
Recovery, Financial Benefits and Costs,”
is available in the public docket for this
action. The report examines the initial
costs and savings to facility owners
incurred in the decommissioning of
Stage II vapor recovery systems, as well
as changes in recurring costs associated
with above ground hardware
maintenance, operations, and
administrative tasks. The EPA received
no substantive comment on the draft
report, other than a concern that the
savings identified therein may not come
to pass as quickly as envisioned in the
draft report if the EPA does not provide
updated guidance on comparable
measures for the OTR states. We intend
to address this concern by issuing
separate guidance for the states.28 EPA
will post this action at the following
web site address: http://www.epa.gov/
glo/actions.html.

As part of the re-analysis following
the NPRM, the EPA reviewed the input
values used for the proposal draft. Most
input values were confirmed as

28 “Phasing Out Stage II Gasoline Refueling Vapor
Recovery Programs: Guidance on Satisfying
Requirements of Clean Air Act Sections 110(/), 193,
and 184(b)(2) (tentative title).” U.S. EPA Office of
Air and Radiation, forthcoming.

reasonable and representative but it was
concluded that two of the values should
be updated. These include: (1) The pre-
tax price of gasoline used in the
foregone vapor recovery savings
calculation, which increased from $2.30
in 2010 to $3.04 in 2011 (average price
per gallon), and (2) the number of Stage
II facilities potentially affected by SIP
revisions removing Stage II
requirements in non-California Serious,
Severe and Extreme ozone
nonattainment areas which increased
from 26,900 to 30,600 in 19 states and
the District of Columbia. As discussed
in our final regulatory support
document, the EPA estimates recurring
cost savings of about $3,000 per year for
a typical gasoline dispensing facility,
and an annual nationwide savings of up
to $91 million if Stage II is phased out
of the approximately 30,600 dispensing
facilities outside of California that are
required to have Stage II vapor recovery
systems under section 182(b)(3) of the
CAA.29 This analysis assumes that Stage
I is removed from GDFs over a three
year time frame in an equal number
each year. What actually occurs will
depend on actions by the individual
states. If the states submit and EPA
approves SIP revisions to remove Stage
II systems from these GDFs, the EPA
projects savings of about $10.2 million
in the first year, $40.5 million in the
second year, and $70.9 million in the
third year. Long term savings are
projected to be about $91 million per
year, compared to the current use of
Stage II systems in these areas.

VIII. Statutory and Executive Order
Reviews

A. Executive Orders 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

Under Executive Order (EO) 12866
(58 FR 51735, October 4, 1993), this
action is a “‘significant regulatory
action” because it raises novel legal or
policy issues arising out of legal
mandates. Accordingly, the EPA
submitted this action to the Office of
Management and Budget (OMB) for
review under Executive Orders 12866
and 13563 (76 FR 3821, January 21,
2011) and any changes made in
response to OMB recommendations
have been documented in the docket for
this action.

29 See “Final Regulatory Support Document,
Decommissioning Stage II Vapor Recovery,
Financial Benefits and Costs,”” available in public
docket, EPA-HQ-OAR-2010-1076.
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B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b). It does not
contain any recordkeeping or reporting
requirements.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of this action on small entities, small
entity is defined as: (1) A small business
as defined in the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this action on small entities,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities.
This rule will not impose any new
requirements on small entities. Rather,
it provides criteria for reducing existing
regulatory requirements on gasoline
dispensing facilities, some of which
may qualify as small businesses.

D. Unfunded Mandates Reform Act

This action contains no federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 for state, local, or tribal
governments or the private sector. The
action imposes no enforceable duty on
any state, local or tribal governments, or
the private sector. Therefore, this action
is not subject to the requirements of
sections 202 and 205 of the UMRA.

This action is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. This
action addresses the removal of a
requirement regarding gasoline vapor

recovery equipment, but does not
impose any obligations to remove these
programs.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action does
not impose any new mandates on state
or local governments. Thus, Executive
Order 13132 does not apply to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). It will not have substantial direct
effects on tribal governments, on the
relationship between the federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 (62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it does
not establish an environmental standard
intended to mitigate health or safety
risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a “significant
energy action” as defined in Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy. It
does not impose additional costs on
gasoline distribution, but rather
promises to lower operating and
maintenance costs for gasoline
dispensing facilities by facilitating
removal of redundant gasoline refueling
vapor controls.

L. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d), (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This rulemaking does not involve
technical standards. Therefore, EPA is
not considering the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

The EPA has determined that this
final rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not directly affect the
level of protection provided to human
health or the environment under the
EPA’s NAAQS for ozone. This action
proposes to waive the requirement for
states to adopt largely redundant Stage
II programs, based on a determination of
widespread use of ORVR in the motor
vehicle fleet.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
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Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2). This rule will be effective upon
publication in the Federal Register.

IX. Statutory Authority

The statutory authority for this action
is provided by the CAA, as amended (42
U.S.C. 7401, et seq.); relevant provisions
of the CAA include, but are not limited
to sections 182(b)(3), 202(a)(6),
301(a)(1), and 307(b), and 307(d)(42
U.S.C. 7511a(b)(3), 7521(a)(6),
7601(a)(1), 7607(b), and 7607(d)).

List of Subjects in 40 CFR Part 51

Environmental protection,
Administrative practice and procedure,
Air pollution control, Ozone, Particulate
matter, Volatile organic compounds.

Dated: May 9, 2012.
Lisa P. Jackson,
Administrator.

For reasons set forth in the preamble,
part 51 of chapter I of title 40 of the
Code of Federal Regulations is amended
as follows:

PART 51—REQUIREMENTS FOR
PREPARATION, ADOPTION, AND
SUBMITTAL OF IMPLEMENTATION
PLANS.

m 1. The authority citation for part 51
continues to read as follows:

Authority: 23 U.S.C. 101; 42 U.S.C. 7401-
7671q.

Subpart G—[Amended]

m 2. Section 51.126 is added to read as
follows:

§51.126 Determination of widespread use
of ORVR and waiver of CAA section
182(b)(3) Stage Il gasoline vapor recovery
requirements.

(a) Pursuant to section 202(a)(6) of the
Clean Air Act, the Administrator has
determined that, effective May 16, 2012,
onboard refueling vapor recovery
(ORVR) systems are in widespread use
in the motor vehicle fleet within the
United States.

(b) Effective May 16, 2012, the
Administrator waives the requirement
of Clean Air Act section 182(b)(3) for
Stage II vapor recovery systems in ozone
nonattainment areas regardless of

classification. States must submit and
receive EPA approval of a revision to
their approved State Implementation
Plans before removing Stage II
requirements that are contained therein.

[FR Doc. 2012—-11846 Filed 5—-15-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2011-0714; FRL-9670-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware, New Jersey, and
Pennsylvania; Determinations of
Attainment of the 1997 Annual Fine
Particulate Standard for the
Philadelphia-Wilmington
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is making two
determinations regarding the
Philadelphia-Wilmington, PA-NJ-DE
fine particulate (PM, s) nonattainment
area (the Philadelphia Area). First, EPA
is making a determination that the
Philadelphia Area has attained the 1997
annual PM, s national ambient air
quality standard (NAAQS) by its
attainment date of April 5, 2010. This
determination is based upon quality
assured and certified ambient air
monitoring data that show the area
monitored attainment of the 1997
annual PM, s NAAQS for the 2007-2009
monitoring period. Second, EPA is
making a clean data determination,
finding that the Philadelphia Area has
attained the 1997 PM, s NAAQS, based
on quality assured and certified ambient
air monitoring data for the 2007-2009
and 2008-2010 monitoring periods. In
accordance with EPA’s applicable PM s
implementation rule, this determination
suspends the requirement for the
Philadelphia Area to submit an
attainment demonstration, reasonably
available control measures/reasonably
available control technology (RACM/
RACT), a reasonable further progress
(RFP) plan, and contingency measures
related to attainment of the 1997 annual
PM, s NAAQS for so long as the area
continues to attain the 1997 annual
PM, s NAAQS. These actions are being
taken under the Clean Air Act (CAA).

DATES: This rule is effective on June 15,
2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID

Number EPA-R03-OAR-2011-0714. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning EPA’s
action related to Delaware or
Pennsylvania, please contact Maria A.
Pino, (215) 814-2181, or by email at
pino.maria@epa.gov. If you have
questions concerning EPA’s action
related to New Jersey, please contact
Henry Feingersh, (212) 637-3382, or by
email at feingersh.henry@epa.gov.
SUPPLEMENTARY INFORMATION: The
following outline is provided to aid in
locating information in this action.

1. Background

II. Summary of Actions

III. Summary of Public Comments and EPA
Responses

IV. Final Actions

V. Statutory and Executive Order Reviews

I. Background

On January 23, 2012, EPA published
a direct final rulemaking (77 FR 3147)
and companion notice of proposed
rulemaking (NPR) (77 FR 3223) for the
States of Delaware and New Jersey and
the Commonwealth of Pennsylvania (the
States). In the January 23, 2012
rulemaking action, EPA proposed to
determine that the Philadelphia Area
attained the 1997 PM, s NAAQS by its
attainment date, April 5, 2010. EPA also
proposed to make a clean data
determination, finding that the
Philadelphia Area has attained the 1997
PM..s NAAQS.

Because EPA received adverse
comment, EPA withdrew the direct final
rule on March 13, 2012 (77 FR14697),
and the direct final rule was converted
to a proposed rule.

II. Summary of Actions

These actions do not constitute a
redesignation to attainment under
section 107(d)(3) of the CAA. The
designation status of the Philadelphia
Area will remain nonattainment for the
1997 annual PM, s NAAQS until such
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time as EPA determines that the
Philadelphia area meets the CAA
requirements for redesignation to
attainment, including an approved
maintenance plan.

A. Determination of Attainment by the
Attainment Date

EPA is making a determination that
the Philadelphia Area has attained the
1997 annual PM, s NAAQS by its
applicable attainment date of April 5,
2010. This determination is based upon
quality assured and certified ambient air
monitoring data for the 2007-2009
monitoring period that shows the area
has monitored attainment of the 1997
PM, s NAAQS during this monitoring
period. Therefore, EPA has met its
requirement pursuant to CAA section
179(c) to determine, based on the area’s
air quality as of the attainment date,
whether the area attained the standard
by that date. The effect of a final
determination of attainment by the
area’s attainment date will be to
discharge EPA’s obligation under CAA
section 179(c).

B. Clean Data Determination

EPA is making a determination that
the Philadelphia Area is attaining the
1997 annual PM, s NAAQS. This
determination is based upon quality
assured and certified ambient air
monitoring data that show the area has
monitored attainment of the 1997 PM, 5
NAAQS for the 2007-2009 and 2008—
2010 monitoring periods. This
determination of attainment suspends
the CAA requirements for the
Philadelphia Area to submit an
attainment demonstration and the
associated RFP plan, contingency
measures, RACM/RACT analysis, and
any other planning requirements related
to attainment of the 1997 annual PM- s
NAAQS. These requirements remain
suspended for so long as the area
continues to attain the 1997 annual
PM, s NAAQS.

The clean data determination
suspends the requirement for the
Philadelphia Area to submit an
attainment demonstration, RACM/
RACT, RFP plan, contingency measures,
and any other planning requirements
related to attainment of the 1997 annual
PM, s NAAQS. This suspension remains
in effect until such time, if any, that
EPA (i) redesignates the area to
attainment at which time those
requirements no longer apply, or (ii)
subsequently determines that the area
has violated the 1997 annual PM, 5
NAAQS. This determination is separate
from, and does not influence or
otherwise affect, any future designation
determination or requirements for the

Philadelphia Area based on any new or
revised PM, s NAAQS. It remains in
effect regardless of whether EPA
designates the Philadelphia Area as a
nonattainment area for purposes of any
new or revised PM, s NAAQS. Although
these requirements are suspended, EPA
is not precluded from acting upon these
elements. The States of Delaware and
New Jersey, and the Commonwealth of
Pennsylvania have submitted state
implementation plan (SIP) revisions for
their portions of the Philadelphia Area
to EPA for review and approval.

C. Ambient Air Quality Monitoring Data

Consistent with the requirements
contained in 40 CFR part 50, EPA has
reviewed the PM5 s ambient air
monitoring data for the monitoring
periods 2007—2009 and 2008-2010 for
the Philadelphia Area, as recorded in
the EPA Air Quality System database.
On the basis of that review, EPA has
concluded that the Philadelphia Area
attained the 1997 annual PM, s NAAQS
based on data for the 2007-2009 and
2008-2010 monitoring periods. In the
Technical Support Document (TSD)
prepared for this action, EPA evaluates
the air quality data for the Philadelphia
Area. For details, please refer to EPA’s
TSD, which can be viewed at http://
www.regulations.gov.

III. Summary of Public Comments and
EPA Responses

On January 24, 2012, EPA received
adverse comments on the direct final
rule from Mr. Robert Ukeiley. A
summary of the comments submitted
and EPA’s response is provided below.

Comment: The commenter alleges that
the determination of attainment here
(“clean data determination’) violates
CAA section 110(1) because EPA has not
completed its review of the PM, 5
NAAQS. The commenter asserts that the
clean data determination should not be
finalized until after EPA promulgates a
new PM. s NAAQS.

Response: EPA’s rulemaking action
here addresses only the 1997 annual
PM, s NAAQS, and has no bearing on
any other NAAQS, including any future
revised NAAQS. Therefore, this
comment is not relevant to this
rulemaking action.

Comment: The commenter states that
this clean data determination violates
CAA section 110(1) because all other
NAAQS would benefit from the
Philadelphia Area fully implementing
the 1997 annual PM, s NAAQS,
including implementation of RACT. The
commenter alleged that EPA failed to
conduct an analysis of the impacts of
the clean data determination, and this

will interfere with other NAAQS
attainment.

Response: CAA section 110(1) applies
explicitly and only to a “revision to an
implementation plan.” As set forth in
the response to comment above, EPA’s
rulemaking here is restricted to EPA’s
determination, based on ambient air
quality, that the Philadelphia Area is
attaining the 1997 annual PM, s
standard. It is not a SIP revision, and
thus section 110(1) is by its own terms
is not applicable to this rulemaking. It
is not this determination of attainment,
but rather EPA’s PM, s implementation
rule, 40 CFR 51.1004(c), that specifies
the consequence of the determination as
suspension of the area’s obligations to
submit an attainment demonstration, a
RFP plan, contingency measures and
other planning requirements related to
attainment as SIP revisions for as long
as the area continues to attain. In any
case, the requirements that are
suspended by the regulation are related
solely to attainment for the 1997 annual
PM, 5 standard. EPA is determining, and
the commenter does not contest, that the
area is attaining the 1997 annual PM, s
standard, and that the suspension of
attainment planning SIP submissions
lasts only as long as the area is meeting
that standard. No other requirements are
suspended and no control measures in
the SIP are being relaxed. This action
has no effect on control measures, or air
quality, in the area. In sum, no
evaluation under section 110(1) is
required by law, and even if such an
evaluation were required, EPA would
conclude that this determination of
attainment would not interfere with
attainment, reasonable further progress
towards attainment, or any other
applicable requirement of the CAA. EPA
notes that this same individual
submitted similar comments on
determinations of attainment (“‘clean
data determinations”’) for the 1997 8-
hour ozone NAAQS for the Pittsburgh-
Beaver Valley nonattainment area in
Pennsylvania (Pittsburgh Area) and the
Charlotte-Gastonia-Rock Hill
nonattainment area in North Carolina
and South Carolina (Charlotte Area),
and for the 1997 annual PM, s NAAQS
for the Kentucky Portion of the
Cincinnati-Hamilton nonattainment area
(Cincinnati-Hamilton Area). EPA
responded to those comments in final
rulemaking actions for the Pittsburgh,
Charlotte, and Cincinnati-Hamilton
Areas, at 76 FR 31237, 76 FR 70656, and
76 FR 77903, respectively.

IV. Final Actions

EPA is making two determinations
regarding the Philadelphia Area. First,
EPA is making a clean data
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determination, finding that the
Philadelphia Area has attained the 1997
annual PM, s NAAQS. This clean data
determination is based upon quality
assured, and certified ambient air
monitoring data that show the area has
monitored attainment of the 1997
annual PM, s NAAQS for the 2007-2009
and 2008-2010 monitoring periods.
This clean data determination suspends
the requirements for the Philadelphia
Area to submit an attainment
demonstration and associated RACM/
RACT, RFP plan, contingency measures,
and any other planning requirements
related to attainment of the 1997 annual
PM, s NAAQS, as provided in 40 CFR
51.1004(c), so long as the area continues
to attain the 1997 annual PM, s NAAQS.
Second, pursuant to section 179(c) of
the CAA, EPA is making a
determination that the Philadelphia
Area has attained the 1997 annual PM> s
NAAQS by its attainment date, April 5,
2010. This determination is based upon
quality assured, and certified ambient
air monitoring data for the 2007-2009
monitoring period.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

CAA and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

e Does not have Federalism
implications as specified in Executive

Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 16, 2012. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This determination that the

Philadelphia Area has attained the 1997
annual PM, s NAAQS may not be
challenged later in proceedings to

enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: March 28, 2012.

W.C. Early,

Acting Regional Administrator, Region III.
Dated: April 24, 2012.

Judith A. Enck,

Regional Administrator, Region II.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart I—Delaware

m 2.In §52.425 the existing paragraph is
designated as paragraph (a), and
paragraph (b) is added to read as
follows:

§52.425 Determinations of attainment.
* * * * *

(b) Based upon EPA’s review of the air
quality data for the 3-year period 2007
to 2009, EPA determined that the
Philadelphia-Wilmington, PA-NJ-DE
fine particle (PM>.s) nonattainment area
attained the 1997 annual PM, s National
Ambient Air Quality Standard (NAAQS)
by the applicable attainment date of
April 5, 2010. Therefore, EPA has met
the requirement pursuant to CAA
section 179(c) to determine, based on
the area’s air quality as of the attainment
date, whether the area attained the
standard. EPA also determined that the
Philadelphia-Wilmington, PA-NJ-DE
PM, 5 nonattainment area is not subject
to the consequences of failing to attain
pursuant to section 179(d).

m 3. Section 52.427 is added to read as
follows:

§52.427 Control strategy: Particulate
matter.

Determination of attainment. EPA has
determined, as of May 16, 2012, that
based on 2007 to 2009 and 2008 to 2010
ambient air quality data, the
Philadelphia-Wilmington, PA-NJ-DE
nonattainment area has attained the
1997 annual PM, s NAAQS. This
determination, in accordance with 40
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CFR 51.1004(c), suspends the
requirements for this area to submit an
attainment demonstration, associated
reasonably available control measures, a
reasonable further progress plan,
contingency measures, and other
planning SIPs related to attainment of
the standard for as long as this area
continues to meet the 1997 annual PM, s
NAAQS.

Subpart FF—New Jersey

m 4.In § 52.1576 the existing paragraph
is designated as paragraph (a), and
paragraph (b) is added to read as
follows:

§52.1576 Determinations of attainment.
* * * * *

(b) Based upon EPA’s review of the air
quality data for the 3-year period 2007
to 2009, EPA determined that the
Philadelphia-Wilmington, PA-NJ-DE
fine particle (PMx.s) nonattainment area
attained the 1997 annual PM, 5 National
Ambient Air Quality Standard (NAAQS)
by the applicable attainment date of
April 5, 2010. Therefore, EPA has met
the requirement pursuant to CAA
section 179(c) to determine, based on
the area’s air quality as of the attainment
date, whether the area attained the
standard. EPA also determined that the
Philadelphia-Wilmington, PA-NJ-DE
PM, s nonattainment area is not subject
to the consequences of failing to attain
pursuant to section 179(d).

m 5. Section 52.1602 is amended by
adding new paragraph (d) to read as
follows:

§52.1602 Control strategy and
regulations: PM, s.
* * * * *

(d) Determination of Attainment. EPA
has determined, as of May 16, 2012, that
the Philadelphia-Wilmington, PA-NJ-DE
fine particle (PM> s) nonattainment area
has attained the 1997 PM, s National
Ambient Air Quality Standard. This
determination, in accordance with 40
CFR 51.1004(c), suspends the
requirements for this area to submit an
attainment demonstration, associated
reasonably available control measures, a
reasonable further progress plan,
contingency measures, and other
planning SIPs related to attainment of
the standard for as long as the area
continues to attain the 1997 PM, s
NAAQS.

Subpart NN—Pennsylvania

m 6. Section 52.2056 is amended by
adding paragraph (g) to read as follows:

§52.2056 Determinations of attainment.
* * * * *

(g) Based upon EPA’s review of the air
quality data for the 3-year period 2007
to 2009, EPA determined that the
Philadelphia-Wilmington, PA-NJ-DE
fine particle (PM,.s) nonattainment area
attained the 1997 annual PM, s National
Ambient Air Quality Standard (NAAQS)
by the applicable attainment date of
April 5, 2010. Therefore, EPA has met
the requirement pursuant to CAA
section 179(c) to determine, based on
the area’s air quality as of the attainment
date, whether the area attained the
standard. EPA also determined that the
Philadelphia-Wilmington, PA-NJ-DE
PM, s nonattainment area is not subject
to the consequences of failing to attain
pursuant to section 179(d).

m 7. Section 52.2059 is amended by
adding paragraph (f) to read as follows:

§52.2059 Control strategy: Particulate
matter.
* * * * *

(f) Determination of Attainment. EPA
has determined, as of May 16, 2012, that
based on 2007 to 2009 and 2008 to 2010
ambient air quality data, the
Philadelphia-Wilmington, PA-NJ-DE
nonattainment area has attained the
1997 annual PM, s NAAQS. This
determination, in accordance with 40
CFR 51.1004(c), suspends the
requirements for this area to submit an
attainment demonstration, associated
reasonably available control measures, a
reasonable further progress plan,
contingency measures, and other
planning SIPs related to attainment of
the standard for as long as this area
continues to meet the 1997 annual PM, 5
NAAQS.

[FR Doc. 2012-11651 Filed 5-15-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 97
[EPA-HQ-OAR-2009-0491; FRL-9671-4]
RIN 2060-AR35

Revisions to Federal Implementation

Plans To Reduce Interstate Transport
of Fine Particulate Matter and Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: The EPA issued “Revisions to
Federal Implementation Plans To
Reduce Interstate Transport of Fine
Particulate Matter and Ozone” as a
direct final rule on February 21, 2012.
Because the EPA received adverse
comments on this action, we are
withdrawing the direct final rule.

DATES: As of May 16, 2012, the EPA
withdraws the direct final rule revisions
published on February 21, 2012, at 77
FR 10342.

FOR FURTHER INFORMATION CONTACT:
Jeremy Mark, U.S. Environmental
Protection Agency, Clean Air Markets
Division, MC 6204], Ariel Rios Building,
1200 Pennsylvania Ave. NW.,
Washington, DC 20460, telephone (202)
343-9087, email at mark.jeremy@epa.
gov. Electronic copies of this document
can be accessed through the EPA Web
site at: http://epa.gov/airmarkets.
SUPPLEMENTARY INFORMATION: The EPA
issued ‘“Revisions to Federal
Implementation Plans To Reduce
Interstate Transport of Fine Particulate
Matter and Ozone” as a direct final rule
on February 21, 2012. See 77 FR 10342.
The direct final rule would have
amended the preamble and rule text to
the “Federal Implementation Plans:
Interstate Transport of Fine Particulate
Matter and Ozone and Correction of SIP
Approvals” (Transport Rule), published
August 8, 2011, to revise certain state
emission budgets, variability limits, and
new unit set-asides. Specifically, this
direct final rule would have revised
2012 and/or 2014 state budgets and
variability limits in Arkansas, Georgia,
Indiana, Kansas, Louisiana, Mississippi,
Missouri, New York, Nebraska, Ohio,
Oklahoma, South Carolina, and Texas,
and revised new unit set-asides in
Arkansas, Louisiana, and Missouri. See
77 FR 10342.

The EPA also issued a parallel
proposal on February 21, 2012, that
proposed to make the same revisions
outlined in the direct final rule. See 77
FR 10350. The EPA stated in the direct
final rule revisions that if we received
significant adverse comment by
February 21, 2012, we would publish a
timely notice of withdrawal of the direct
final rule in the Federal Register.

The EPA received several comments
on the direct final rule and the parallel
proposal. Many of the comments
support the specific revisions made in
the direct final rule, but some are
adverse or adverse in part. Generally,
where the comments are adverse, they
support the revisions that would have
been made by the direct final rule but
argue the revisions should have gone
further. In addition, a number of the
comments duplicate comments to which
EPA has previously responded.

Because EPA received adverse
comments, we are withdrawing the
direct final rule, ‘“Revisions to Federal
Implementation Plans To Reduce
Interstate Transport of Fine Particulate
Matter and Ozone.” 77 FR 10342. The
EPA intends to act on the parallel
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proposal as expeditiously as possible
and will address relevant comments in
that final action. As stated in the
parallel proposal, the EPA will not
institute a second comment period on
this action.

List of Subjects in 40 CFR Part 97

Administrative practice and
procedure, Air pollution control,
Electric utilities, Nitrogen oxides,
Reporting and recordkeeping
requirements, Sulfur dioxide.

Dated: May 10, 2012.
Lisa P. Jackson,
Administrator.

PART 97—[AMENDED]

m Accordingly, the revisions to the rule
published in the Federal Register on
February 21, 2012 (77 FR 10342) on
pages 10342—-10349 are withdrawn as of
May 16, 2012.

[FR Doc. 2012-11845 Filed 5-15—12; 8:45 am|
BILLING CODE 6560-50—-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 206
[Docket ID FEMA-2010-0064]
RIN 1660—-AA23

Disaster Assistance; Crisis Counseling
Regular Program; Amendment to
Regulation

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Under the authority of
Section 416 of the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act, as amended, the Federal
Emergency Management Agency
(FEMA) provides grants for crisis
counseling and treatment assistance to
individuals after a Presidentially-
declared major disaster. This rule
finalizes, without change, current
interim regulations which establish the
requirements and procedures for
FEMA'’s Crisis Counseling Assistance
and Training Program.

DATES: This rule is effective June 15,
2012.

FOR FURTHER INFORMATION CONTACT:
Randall Kinder, Individual Assistance
Division, Recovery Directorate,
Department of Homeland Security,
Federal Emergency Management
Agency, 500 C Street SW., Washington,
DC 20472-3100, 202—212-1000; (email)
fema-ia-regulations@dhs.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Crisis Counseling Assistance and
Training Program (CCP) is funded by
FEMA under the authority of the Robert
T. Stafford Disaster Relief and
Emergency Assistance Act (Stafford
Act), 42 U.S.C. 5121-5207. The Stafford
Act was designed to supplement the
efforts and available resources of State,
Tribal and local governments in
alleviating the damage, loss, hardship,
or suffering caused by a Presidentially-
declared disaster. Specifically, section
416 of the Stafford Act (42 U.S.C. 5183)
authorizes FEMA to provide
supplemental funding for short-term
mental health assistance and training
activities for eligible victims of a
Presidentially-declared major disaster.

Three entities are eligible to apply for
and receive CCP funding: States, U.S.
Territories, and Federally-recognized
Indian Tribes. There are two separate
grant programs that can be funded: The
Immediate Services Program (ISP),
which provides eligible costs for up to
60 days after the date of the disaster
declaration; and the Regular Services
Program (RSP) which provides 9 months
of crisis counseling, community
outreach and consultation and
education services. FEMA may extend
the period of the RSP beyond 9 months
in limited circumstances for major
disasters with catastrophic impact.

On March 21, 1989, FEMA published
an interim rule (54 FR 11610) which
reorganized its crisis counseling
regulations for the reader’s convenience,
and made three substantive changes to
the program. The first of those changes
established a 60-day period for the State
to appeal FEMA'’s decision regarding
reconsiderations and termination of
assistance for both the ISP and RSP
portions of the crisis counseling
program. Second, the rule clarified that
an application for the ISP must be
submitted within 14 days of the
declaration date. Finally, the rule
allowed documented eligible expenses
to be reimbursable from the incident
date, rather than the declaration date, as
specified in section 424 of the Stafford
Act.

On March 3, 2003, FEMA published
another interim rule (68 FR 9899) which
amended the 1989 interim rule to allow
FEMA greater flexibility to extend the
program period for the RSP. Prior to the
2003 in